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When Talking Politics Leads to Prison:
Political Intelligence & the STOCK Act
Kerry Burke, Robert Kelner, and Zachary Parks

The STOCK Act’s prohibitions against trading on inside government information have been percolating for many years, but until recently those prohibitions
lacked a clear statutory hook. Unless financial institutions are careful and
consider adopting preventative measures, they may well find themselves in the
uncomfortable position of being in the government’s crosshairs in a STOCK Act
insider trading case.

I

n just 18 minutes on April 1, 2013, shares of several major insurers rocketed up by as much as six percent. The jump in stock price was reportedly triggered by a private message a research firm sent alerting clients
that the Obama administration would soon announce steps to benefit insurers participating in Medicare Advantage. Sure enough, minutes after investments grew and trading ended, the predicted announcement was publicized.
The trades — which allegedly were based on inside information obtained
from government sources — prompted outcry from politicians, Securities
and Exchange Commission (“SEC”) subpoenas, and a renewed media focus
on the so-called “political intelligence” industry.1
Despite the recent uptick in attention, however, public concern regarding trading based on inside political information is not new, nor is it likely to
Kerry Burke and Robert Kelner are partners in the Washington, D.C., office
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fade away soon. Financial institutions therefore should proactively work to
ensure they do not find themselves in the middle of the next political intelligence scandal.

A Brief History of Political Intelligence
Any history of trading based on inside political intelligence should start
with the man on the $10 bill. In 1787, Treasury Secretary Alexander Hamilton convinced the new U.S. Congress to redeem old Articles of Confederation government securities at their face value rather than their much lower
market value. Many new members of Congress, apparently with non-public
knowledge of the Hamilton plan, reportedly purchased the low-dollar securities and, in some cases, “made a killing.” Founders Thomas Jefferson, James
Madison, and others were not pleased with the congressional self-dealing.2
In the ensuing years, the government occasionally prosecuted alleged purveyors and users of inside information obtained from the government under
a variety of legal theories. In 1910, for example, the Supreme Court upheld
a charge of conspiracy to defraud the government where an employee of the
Department of Agriculture allegedly conspired to obtain crop reports in advance of their general publicity in order to speculate upon the cotton market.
In 1970, the Second Circuit upheld an attorney’s conviction for “conspir[ing]
with others, including an employee of the SEC, to [i] obtain confidential inside
information about matters under consideration by the commission and [ii] use
such information for private profit.”3 In another case, the United States indicted a former New York Federal Reserve Bank member for revealing highly
sensitive non-public information regarding changes in the discount rate.4 More
recently, in United States v. Royer, the Second Circuit affirmed a conviction of
an FBI agent for tipping information about ongoing investigations to a website
that charged a fee to subscribers in exchange for recommendations about which
stocks to short.5 And, in 2011, the SEC settled an insider trading case against
a former Food and Drug Administration chemist alleging that he traded based
on confidential information he obtained from the FDA about drug approvals.6
While all of the cases above involved inside information obtained from
the executive branch, concerns about the improper use of inside congressional
information have also long been on Congress’s radar. In the 1950s, Congress
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adopted an internal rule intended to police such practices. The House Code
of Ethics, which still stands today, explained that government employees
should “[n]ever use any information gained confidentially in the performance
of governmental duties as a means of making a private profit.”7 Although
not enforceable in court, the rule highlights the widely held view that such
disclosure, at a minimum, violates the public trust.
Momentum for passage of a specific statutory prohibition on trading
based on inside political intelligence built in the mid-2000s. In 2004, four
college professors published a study finding that members of Congress who
traded securities beat market averages by more than ten percent per year.
“Senators trade with a substantial informational advantage,” the researchers
concluded. 8 On the heels of that study, newspapers reported that an aide to
then-Senator Bill Frist (R-TN) privately disclosed that the Senate was about
to move forward with legislation that would have reduced asbestos liability
for certain companies.9 Although the aide was never charged, the leak appeared to spark trading in the stock of manufacturers that had used asbestos.
Around the same time as the controversy surrounding the Frist leak,
Representatives Brian Baird (D-WA) and Louise Slaughter (D-NY) introduced, for the first time, the Stop Trading on Congressional Knowledge Act
(“STOCK Act”). Among other things, the bill would have required the SEC
to promulgate a rule prohibiting “any person from buying or selling the securities of any issuer while such person is in possession of material nonpublic
information relating to any pending or prospective legislative action” if the
person knows that the information was obtained from a member or employee
of Congress.10 The bill never received a hearing. Subsequent versions introduced in 2007 and 2009 also failed. A similar bill introduced in 2011
seemed headed for the same fate until a 60 Minutes exposé of alleged insider
trading by members of Congress aired in November 2011. The Senate quickly introduced its own version of the STOCK Act and, within a few months,
the bill sailed through Congress and was signed into law.

Background on the STOCK Act
Section 10(b) of the Securities Exchange Act of 1934 (the “Exchange
Act”) and Rule 10b-5 thereunder prohibit fraudulent statements or actions
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in connection with the purchase or sale of securities. Courts have interpreted
these provisions to prohibit corporate insiders and certain other persons from
trading on the basis of material non-public information. Rule 10b5-1 under
the Exchange Act codifies this case law by defining securities fraud to include
purchasing or selling a security on the basis of material non-public information, in breach of a duty of trust or confidence owed to the issuer or to a party
providing the information.
Prior to the adoption of the STOCK Act, many questioned whether
members and employees of Congress had a duty not to trade on material
non-public information derived from their official duties, although SEC staff
has taken the position that members of Congress and their staffs could be
held liable for such trades.11 The STOCK Act removed that uncertainty.
Section 4(b) makes clear that:
each Member of Congress or employee of Congress owes a duty arising
from a relationship of trust and confidence to the Congress, the United
States Government, and the citizens of the United States with respect to
material, non-public information derived from such person’s position….
By expressly acknowledging that members and staff owe a duty of trust and
confidence with respect to material non-public information derived from
their official responsibilities, the STOCK Act clarifies that the insider trading
prohibitions in Section 10(b) of the Exchange Act and Rule 10b-5 thereunder
apply to members and employees of Congress. Section 9(b) of the STOCK
Act similarly affirms that executive branch employees (defined broadly to include the president and other senior appointed officials as well as lower-level
employees) and judicial officers and employees are not exempt from the insider trading prohibitions under the securities laws.
The STOCK Act further directs the congressional ethics committees, the
Office of Government Ethics and the Judicial Conference to issue interpretive guidance clarifying that members and employees of Congress, executive
branch employees and judicial officers and employees, respectively, may not
use non-public information derived from their positions as a means for making a private profit.12
In addition to making liability explicit for those trading in securities
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based on material non-public government information, the STOCK Act also
applies to commodities trading. Until the enactment of the Dodd-Frank Wall
Street Reform and Consumer Protection Act (the “Dodd-Frank Act”), commodities trading was not subject to insider trading prohibitions comparable
to those that applied to securities trading. The Dodd-Frank Act changed that
by adding an insider trading provision to the Commodity Exchange Act that
prohibited the use of inside information relevant to commodities prices held
by executive branch employees.
The Dodd-Frank Act did not, however, address information held by
members or employees of Congress. The STOCK Act therefore extended
Dodd-Frank’s prohibition against insider trading in commodities to cover
members and employees of Congress and judicial officers and employees, in
addition to the executive branch employees already covered. As a result, these
parties now are prohibited from using non-public information “that may affect or tend to affect the price of any commodity” for personal gain, and any
person who receives such information may not knowingly use it for trading purposes. The Commodity Futures Trading Commission has said that
in enforcing its rules on manipulative and deceptive contrivances under the
Dodd-Frank Act, it will be “guided, but not controlled” by judicial precedent
interpreting and applying Rule 10b-5 under the Exchange Act.
A question not directly addressed by the STOCK Act is how the Speech
or Debate Clause of the U.S. Constitution might affect insider trading claims
against members of Congress or their staffs. The Speech or Debate Clause
provides that “for any Speech or Debate in either House, [Members of Congress] shall not be questioned in any other Place.”13 The U.S. Supreme Court
has said that this protection covers not only actual speech or debate but also
a broader range of “legislative acts,”14 and that it protects a member’s aides
in those cases where their conduct would be protected if performed by the
member.15 It is not clear whether or when this would protect members of
Congress and their staffs from insider trading liability. It seems likely, however, that the Speech or Debate Clause would have its greatest effect in cases
where a member or staffer is not accused of having traded on material nonpublic information but rather is alleged to have shared the information with a
third party, who in turn traded on the information. This purely communicative act would seem to fall most squarely within the ambit of the Speech of
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Debate Clause. Members of Congress and staff in recent years have increasingly relied upon the Speech or Debate Clause as a defense against criminal
investigations. Nevertheless, even if the Speech or Debate Clause applies to
the members of Congress, it would not apply to the entity that receives the
information from Congress.

The STOCK Act and the Financial Industry
With Congress’s passage of the STOCK Act and the recent surge in attention paid to the political intelligence industry, it is clear that the long-percolating
public concerns over insider trading based on government information are not
going away. SEC investigations into such practices are likely to increase in the
coming years. While obviously important to public officials, the significance
of the STOCK Act for financial institutions (and other consumers of political
intelligence) cannot be downplayed. To be sure, the STOCK Act makes clear
that an insider trading case may be brought against a government official who
buys or sells securities on the basis of material, non-public information derived
from the person’s official duties. But it also means that any financial institution
(or other investor) who receives material non-public information from government officials will need to consider the potential STOCK Act implications with
respect to the use of such information.
Under the STOCK Act, the theories of liability typically applied in cases
of corporate inside information also could be applied to governmental insiders. For instance, under the “misappropriation” theory of insider trading liability, liability for insider trading could be found if a person misappropriates
material non-public information for trading purposes in breach of a duty
owed to the source of information.16 Additionally, a “tippee” may be liable
for trading on a “tip” of material non-public information from a governmental insider if (i) a government insider disclosed information to a third party,
the tippee, in breach of a fiduciary duty; and (ii) the tippee knew or should
have known that the information was disclosed in breach of such duty.17 The
STOCK Act makes it easier to show that information was disclosed in breach
of a fiduciary duty because it expressly states that government insiders have
a duty of trust and confidence with respect to material non-public information. When the insider communicates the information to another party rath789
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er than using it himself, courts have held that the insider’s duty is breached if
the insider receives a direct or indirect personal benefit from the communication, including a reputational benefit.18 For example, a congressional staffer
disclosing material non-public information about the status of legislation to
an investor may benefit from an increase in status in the eyes of the investor.
Questions of misappropriation or tippee liability are fact-driven, and accordingly, it is difficult to predict how the law will apply to cases involving insider trading on the basis of information obtained from governmental
sources. However, to give rise to an insider trading claim, the information
in any case must be material and non-public. Information is material if, in
the total mix of information, there is a substantial likelihood that a reasonable investor would consider it important in making a decision to buy or sell
a company’s securities. The materiality of a contingent or speculative event
depends on the probability of the event occurring and the anticipated magnitude of the event as it relates to the security in question. In the context
of inside congressional information about draft legislation, for example, the
following factors may be relevant to the analysis:
•

the importance of the legislator’s support for a particular provision;

•

the broader bill’s prospects for enactment (with or without the provision);

•

the stage of the legislative process; and

•

the importance of the provision to the value of the securities of a particular affected company.

Because SEC enforcement staff and criminal investigators always assess the
materiality of information in hindsight, typically after the information was
disclosed and the stock price increased, it may be difficult for an investor to
show that any particular piece of information was not important to its trading
decision and that the stock price moved for reasons other than disclosure of
the information.
Determining whether inside government information is public can also
lead to thorny issues. In the corporate context, information becomes public
when it is broadly disseminated to investors—for instance, through a press
release, a filing with the SEC, or publication in the financial press—and suf-
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ficient time has passed for the information to have been so disseminated.
The fact that information can be obtained from an insider or is known by
a handful of other persons does not by itself make the information public.19
Presumably, a similar level of public access will be necessary for governmentsourced information to be considered public. As a result, groups would be
well advised to treat information obtained from government sources as nonpublic until it has been disclosed publicly by the relevant government officials, reported by major media outlets, or otherwise widely disseminated.

Steps for Financial Institutions to Reduce their Risks
The recent surge in attention paid to the political intelligence industry
provides an opportunity for financial institutions to assess their risk exposure. While best practices must be tailored to a particular firm’s culture, risk
tolerance, and business model, there are a number of steps these entities can
take to avoid obtaining material non-public information in the first place.
Before meeting with government officials, firms should consider informing
the officials that they do not wish to obtain any information which might be
construed as material and non-public. Insider trading training programs and
policies should also address contact with potential government sources of material, non-public information, not just contact with corporate sources of such
information. Some communications with government officials may need to
be pre-approved, limited, or carefully scripted.
Protections should also be incorporated into contracts with outside consultants who communicate with government officials to limit the risk of one
party obtaining material non-public information from the other party. For
instance, it would be advisable for both parties to covenant not to convey material non-public information to the other. Before signing the contact, financial institutions should also consider conducting due diligence regarding the
insider trading policies and procedures of prospective political intelligence
consultants and research firms. If red flags are raised during the diligence
process, the investor may be required to look elsewhere.
Finally, when a financial institution obtains information from government
sources, before trading on the information, it must first assess whether the information is material and non-public. Notwithstanding the time pressures
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investors face to make trading decisions, in some cases, legal counsel or the
firm’s in-house compliance team may need to be consulted before the trades are
made. If the investor obtains material non-public information, it may need to
restrict trading until the information becomes public or immaterial.

Conclusion
The STOCK Act’s prohibitions against trading on inside government
information have been percolating for many years, but until recently those
prohibitions lacked a clear statutory hook. Unless financial institutions are
careful and consider adopting preventative measures, they may well find
themselves in the uncomfortable position of being in the government’s crosshairs in a STOCK Act insider trading case.
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