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THE GOVERNMENT CONTRACTS UPDATE 

INTERIM RULES AMENDING THE FAR AND DFARS IMPLEMENT NEW WHISTLEBLOWER 
REQUIREMENTS 

On September 30, 2013, the Department of Defense issued a new interim rule amending the 
Defense Federal Acquisition Regulation Supplement (DFARS) to implement Section 827 of the FY13 
NDAA.  Section 827, on which we have previously reported, expands whistleblower protections to 
employees of contractors and their subcontractors on Defense Department, National Aeronautics 
and Space Administration, and Coast Guard contracts. 

The interim DFARS rule expands 1) the definition of protected employees to include, for example, 
subcontractor employees (to be afforded the same protections as prime contractor employees), 2) 
the class of protected disclosures to include actions such as “abuse of authority” and violation of 
rules and regulations, 3) the scope of “persons and bodies” to which a whistleblowing employee may 
disclose information, including management bodies or other employees with the “responsibility to 
investigate, discover, or address misconduct.”  The rule warns, however, that it should not be 
construed to provide any rights to disclose classified information not otherwise provided by law.   

An additional interim rule issued by the FAR Council amends the Federal Acquisition Regulation (FAR) 
and implements Section 828 of the FY13 NDAA to provide similar protections for Title 41 civilian 
agency contractor and subcontractor employees under a four-year pilot program to run through 
January 1, 2017.  This pilot program applies to the agencies covered under Section 828.  These new 
interim rules are effective immediately and were promulgated without opportunity for public 
comment.  The interim FAR rule also amends FAR 31.205-47, related to the allowability of legal fees, 
to disallow legal costs incurred by contractors and subcontractors found liable for taking reprisals 
against whistle-blowing employees. 

Comments on both rules are due by November 29, 2013.  

COURT OF FEDERAL CLAIMS ORDERS RE-AWARD OF CONTRACT TERMINATED PURSUANT TO 
GAO RECOMMENDATION (AMAZON WEB SERVICES, INC., V. UNITED STATES, 1:13-CV-
00506-TCW (FED. CL. OCTOBER 8, 2013)). 

On June 2013, in a post-award protest challenging the Central Intelligence Agency’s (“CIA”) award of 
a four-year, $600 million cloud computing contract to Amazon Web Services (“Amazon”), the 
Government Accountability Office (GAO) ruled in favor of the protestor, IBM U.S.-Federal and 
recommended that negotiations be reopened.  The GAO reasoned that the agency had erred by (1)  
failing to evaluate IBM’s price “on a common basis” with Amazon, and (2) materially relaxing a 
solicitation term for Amazon.  Based upon that recommendation, the CIA terminated Amazon’s 
contract, reopened discussions, and called for new final proposal revisions.  On August 20, 2013, 
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Amazon filed its own bid protest in the Court of Federal Claims, challenging the CIA’s termination 
decision and arguing that the GAO’s protest decision and recommendation were irrational.     

On October 8, 2013, in a one-page order following oral argument that was conducted subject to a 
protective order, Judge Thomas Wheeler, of the Court of Federal Claims ruled in favor of Amazon and 
held that the contract awarded to Amazon should be restored such that Amazon could immediately 
resume performance.  The Court has indicated that it will issue a separate public written opinion 
setting for the bases for its decision.  IBM announced its intent to appeal the Court of Federal Claims 
decision to the Federal Circuit, and has requested that Judge Wheeler stay performance of the 
Amazon contract pending appeal. 

SBA ISSUES FINAL RULE ON SMALL BUSINESS SET-ASIDES  

On October 2, the U.S. Small Business Administration (“SBA”) issued a new rule to establish policies 
and procedures for setting aside, partially setting aside, and reserving Multiple Award Contracts for 
small business concerns.  The purpose of the rule is to increase the number of Federal Supply 
Schedule and other multiple award contracts awarded to small businesses.  The rule promotes such 
an increase by implementing requirements from The Jobs Act, (Public Law 112-106), which was 
signed into law in April 2012.  While agencies will not be required to use such set asides, they will be 
required to consider such options before awarding a multiple award contract, and to document the 
rationale for not using these small business options.   

340B PROGRAM DEVELOPMENTS 

The 340B Drug Discount Pricing Program continues to receive significant attention.  Senator Chuck 
Grassley recently sent two letters (here and here) to drug manufacturers inquiring why an Iowa 
hospital had not received certain drug discounts required by the program.  Senator Grassley 
questioned the justifications that drug manufacturers had provided for denying the hospital’s 
request to receive drugs under the program and asked what steps the manufacturers were taking to 
ensure that their sales representatives do not misrepresent their 340B pricing obligations to 
customers.  Senator Grassley has previously sent letters to hospitals and other 340B participants 
scrutinizing their eligibility and use of drug discounts under the program. 

In other news related to the 340B Program, and as discussed in our recent client alert, in July, the 
Health Resources and Services Administration issued a final version of its 340B Orphan Drug 
Exclusion Rule.  The rule allows covered entities to make 340B program purchases of orphan drugs 
if they are to be used for non-orphan purposes, despite the statute’s language that arguably 
prevents covered entities from purchasing designated orphan drugs under the program at all, 
regardless of the purpose for which these drugs are used.  The Pharmaceutical Research and 
Manufacturers of America filed suit on September 27 to block the new rule, which went into effect 
on October 1.  The case is Pharmaceutical Research and Manufacturers of America v. U.S. 
Department of Health and Human Services, 1:13-cv-01501-RC (D.D.C. Sept. 9, 2013). 
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If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our Government Contracts group: 

Alan Pemberton +1.202.662.5642 apemberton@cov.com 
Robert Nichols +1.202.662.5328 rnichols@cov.com 
Susan Cassidy +1.202.662.5348 scassidy@cov.com 
Jennifer Plitsch +1.202.662.5611 jplitsch@cov.com 
Steven Shaw +1.202.662.5343 sshaw@cov.com 
Scott Freling +1.202.662.5244 sfreling@cov.com 
Anuj Vohra +1.202.662.5362 avohra@cov.com 
Jade Totman +1.202.662.5556 jtotman@cov.com 
Stephanie Barclay +1.202.662.5502 sbarclay@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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