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SOLVENT SCHEMES OF ARRANGEMENT AND RUN-OFF: 
 NEW UK REGULATORS PROPOSE STRICTER APPROACH 

  

Introduction 

The new UK insurance regulator, the Prudential Regulation Authority (“PRA”), has issued a draft 
supervisory statement which states that the use by insurers of a solvent scheme is unlikely to be 
compatible with its statutory objectives, unless compelling reasons exist to take a different 
approach in order to secure an appropriate degree of policyholder protection or unless 
alternative safeguards are put in place to provide continuity of cover for dissenting policyholders.  
The proposed policy marks a departure from the policy of the PRA’s predecessor, the Financial 
Services Authority (“FSA”). 

The Draft Supervisory Statement 

The PRA’s revised policy is contained in a draft supervisory statement (the “Supervisory 
Statement”) on the use of schemes of arrangement by general insurance firms circulated within 
a Consultation Paper (CP 6/13) that seek views on the statement.  The Supervisory Statement is 
intended to supersede all previous guidance issued by the FSA, including in particular the FSA’s 
July 2007 ”Process Guide to Decision Making on Schemes of Arrangement for Insurance Firms”, 
which has now been withdrawn from the PRA’s website.  The PRA will adopt the material in the 
Supervisory Statement once the consultation period closes, and subject to any responses 
received.   

The Supervisory Statement explains factors that the PRA will take into account when assessing a 
solvent scheme, in order to fulfill its aims.  These include that: 

 insurers are able to meet claims from policyholders as they fall due; and 

 where insurers wish to exit the market, they do so in a way which takes proper account of the 
need to provide an acceptable degree of continuity of cover for policyholders.  

The PRA has expressed  concern at the prospect that shareholders of an insurer may be 
permitted “to extract capital from the firm at the same time as policyholders are subject to a 
binding compromise in respect of actual or potential future claims” (Supervisory Statement, para 
2.6). 

The PRA’s starting point in reviewing a solvent scheme proposal will be that the use of such a 
scheme is “unlikely to be compatible with its statutory objectives, other than where there are 
compelling reasons to take a different approach in order to secure an appropriate degree of 
policyholder protection, or where alternative safeguards are put in place to ensure an acceptable 
level of continuity of cover for dissenting policyholders” (Supervisory Statement, para 2.9.a). The 
latter comment raises the possibility that solvent schemes that contain opt-out options for all 
policyholders may be considered acceptable. 

The Supervisory Statement points out that the new Financial Conduct Authority (“FCA”), which is 
responsible for ensuring the fair treatment of consumers, is also likely to have an interest in 
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proposals for solvent schemes that may affect consumers (Supervisory Statement, para 2.10).  
The FCA has not issued any guidelines as yet in relation to solvent schemes. 

In another move aimed at protecting policyholders, the PRA has also published a draft 
supervisory statement on “Capital Extractions by Run-off Firms Within the General Insurance 
Sector” (the “Capital Extractions Supervisory Statement”), which recognizes that “capital 
extractions through the life of a run-off inevitably weaken the protection available for 
policyholders” (Capital Extractions Supervisory Statement, para 2.5). The PRA expects 
consultation by insurers at an early stage and indicates that it may require the company to 
commission an independent review.  The PRA also reserves to itself the right to issue specific 
guidance to a company concerning the amount of capital it considers appropriate for the 
company to maintain (Capital Extractions Supervisory Statement, paras 2.10-11).  

Comment 

The approach to solvent schemes of the new UK insurance regulator is to be welcomed, as it 
reflects the views first expressed by the High Court in London in 2005 in the case of Re British 
Aviation Insurance Company Limited, in which Covington & Burling LLP represented the 
successful opposing policyholders.  In that case, Mr. Justice Lewison found that it was unfair that 
policyholders, who had bought insurance policies designed to transfer the risk of exposure to 
asbestos claims onto insurers, would be required to have that risk compulsorily re-transferred to 
them.   

The FSA’s July 2007 Process Guide indicated that the FSA would not object to a scheme if the 
insurer could show that a solvent scheme placed policyholders in no worse a position than they 
were in the solvent run-off, and it does not appear that the FSA in fact formally objected to any 
scheme. On the evidence of the draft Supervisory Statement, its successor, the PRA, intends to 
adopt a more skeptical approach to solvent schemes than its predecessor. 

The PRA has asked for comments on the draft statement and, in particular, responses on its 
presentation and clarity, to be sent to it by 26 October 2013.  Covington & Burling LLP will make 
submissions to the PRA based on its experience of acting for policyholders in challenges to a 
number of solvent schemes, but welcomes any and all comments from policyholders in 
connection with this matter.  We would also be happy to address any questions you may have on  
this topic. 

 
If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our firm: 

William F. Greaney, Washington  +1.202.662.5486  wgreaney@cov.com 
Roger Enock, London +44.(0)20.7067.2015 renock@cov.com 
Ben Lenhart, Washington +1.202.662.5114   blenhart@cov.com 
Richard Mattick, London +44.(0)20.7067.2023 rmattick@cov.com 
 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to 
the subjects mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable 
clients to achieve their goals.  This communication is intended to bring relevant developments to our clients and other 
interested colleagues.  Please send an email to unsubscribe@cov.com if you do not wish to receive future emails or 
electronic alerts.  
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