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October 25, 2013 

RALLS DECISION CONFIRMS EXTENT OF PRESIDENT'S AND CFIUS'S AUTHORITIES 

Last week, the U.S. District Court for the District of Columbia dismissed the sole remaining count of a 
lawsuit brought by the Ralls Corporation (“Ralls”) against the Committee on Foreign Investment in 
the United States (“CFIUS”).  Ralls had alleged that a Presidential order prohibiting Ralls from owning 
four wind farm project companies in Oregon following a review and recommendation from CFIUS was 
an unconstitutional deprivation of property without due process of law.  The court’s decision was 
expected and affirmed the breadth of the authority bestowed upon the President under Section 721 
of the Defense Production Act of 1950 (“Section 721”). 

SUMMARY  

The lawsuit arose from the attempted acquisition by Ralls, a U.S. company owned by two Chinese 
nationals, of four wind farm project companies located in the vicinity of restricted airspace 
associated with a U.S. Navy facility.  Ralls initially acquired the interests in the wind farms in March 
2012, but did not notify CFIUS of the transaction at the time.  Instead, Ralls formally filed the 
transaction with CFIUS in June 2012 after it had consummated the acquisition of the wind farm 
project companies.    

In October 2012, President Obama issued an executive order formally prohibiting Ralls from owning 
the wind farm project companies, following an investigation and determination by CFIUS that the 
transaction threatened to impair national security and that the threat could not be mitigated.  The 
President’s order reinforced and amplified an interim order from CFIUS that Ralls immediately cease 
construction and operations at the wind farm sites, and cease all access to the sites.   

Following CFIUS’s interim order, Ralls filed suit in U.S. federal court against CFIUS alleging that 
CFIUS’s actions violated a federal statute, the Administrative Procedure Act, and constituted a 
deprivation of property without due process of law in violation of the Constitution.  In February 2013, 
the court dismissed all of Ralls’ claims except for its constitutional due process claim.  The court 
noted in its decision that the finality provision of Section 721 explicitly provides that the President’s 
actions under the statute are unreviewable. 

In its final order last week, the court concluded that Ralls did not have a constitutionally protected 
property interest claim because it had the option to obtain a determination as to whether the 
transaction would be prohibited before it acquired the property rights.  The company could not bring 
a due process claim after it went ahead and assumed the risk of an adverse Presidential finding.  
The court further concluded that even if Ralls had a constitutionally protected property interest, Ralls 
would still lose because it received sufficient process to meet the Constitution’s requirement.  The 
court noted that all that is required before the deprivation of a protected interest is “notice and 
opportunity for hearing appropriate to the nature of the case.” (emphasis in original.)  In this case, 
Ralls had been provided an opportunity to meet with CFIUS and present information through a notice 
of the transaction.  Given the strong government interest in protecting national security, the court 
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concluded that Ralls received sufficient process, and the President was not required to offer any 
“credible” evidence on which his determination was based. 

ANALYSIS AND LESSONS 

As we previously have written, the Ralls case was notable as a CFIUS matter because it marked only 
the second Presidential order in history forcing a transaction to be unwound, and it highlighted two 
trends that had become more prominent over the last several years.  First, the Ralls decision 
underscored the sensitivity of governmental concerns that proximity  or what the government has 
called “persistent co-location”  to U.S. military bases and other sensitive facilities can present, 
especially in cases involving China.  Second, Ralls exemplified the difficulties that “non-notified” 
transactions can present to CFIUS, especially when the transaction has closed.  Such cases are 
especially challenging because closing a transaction locks in a certain set of facts before CFIUS has 
reviewed the terms.   

To a degree, the court’s decision largely confirmed what was already known: CFIUS’s decisions are 
subject to judicial review only on exceptionally narrow grounds.  However, the federal court’s decision 
in Ralls is meaningful insofar as it may further embolden CFIUS to take tough action in cases that are 
deemed to present immediate national security threats  regardless of the economic or commercial 
impact on the parties.  The lesson is clear: if CFIUS believes the parties have skirted its review 
process, and if any member agency of CFIUS perceives that the transaction presents a clear and 
imminent threat to national security, CFIUS will not hesitate to take whatever action it deems 
necessary to protect national security.  And, now it will have further confidence that its decision is 
unlikely to be judicially assailable.  In turn, the Ralls decision also affirms the importance of 
transaction parties’ conferring with counsel to make informed decisions on when to file a transaction 
with CFIUS.  If there is any doubt about whether a transaction should be filed, the Ralls decision 
makes clear the prudence of erring on the side of filing the transaction voluntarily  or at least 
briefing CFIUS and allowing CFIUS to raise any questions or concerns  before closing the 
transaction.   

 

If you have any questions concerning the material discussed in this client update, please contact 
the following members of our CFIUS practice group: 

David Fagan 202.662.5291 dfagan@cov.com 
Mark Plotkin 202.662.5656 mplotkin@cov.com 
Alan Larson 202.662.5756 alarson@cov.com 
Damara Chambers 202.662.5279 dchambers@cov.com 
Jonathan Wakely 202.662.5387 jwakely@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   
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