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THE GOVERNMENT CONTRACTS UPDATE 

Covington & Burling LLP’s Government Contracts practice regularly delivers an update on major 
news, notes, and trends relevant to government contractors. 

PROPOSED RULEMAKING AND AGENCY ACTIONS 

USAID Issues Proposed Rule Regarding Partner Vetting System for Certain Assistance 
Awards (78 Fed. Reg. 53375) 

On August 29, the U.S. Agency for International Development (“USAID”) issued a proposed rule 
regarding the Partner Vetting System (“PVS”) for certain USAID assistance awards previously 
established for acquisition awards under the Federal Acquisition Regulation (“FAR”) by a final rule in 
February 2012.  The proposed new rule implements the PVS for certain assistance awards by 
amending 22 C.F.R. Part 226 to include pre-award and award procedures. 

The PVS is meant to “ensure that USAID funds and other resources do not inadvertently benefit 
individuals or entities that are terrorists, supporters of terrorists or affiliated with terrorists.”  It 
examines partners’ “key individuals” (for example, executive directors, deputy directors, residents, 
and vice presidents, or other individuals identified as key personnel by a USAID solicitation) for links 
to terrorists or supporters of terrorists.  An official other than the agreement officer makes the 
vetting determination.  For solicitations that require vetting prior to an award, an agreement officer 
may not approve an award or subaward to any party that has not been vetted.  The PVS may also 
require post-award vetting.  An entity’s inability to clear the vetting process during the award term 
may constitute material non-compliance with the award’s terms and conditions, resulting in the 
suspension and/or termination of the award under 22 CFR § 226.61.  The vetting process repeats 
annually for multi-year assistance awards and also when key individuals change during performance. 

The PVS applies only when USAID determines that an assistance award has a high likelihood of 
inadvertently benefitting terrorists or terrorist supporters.  In making this determination, USAID 
engages in a broad, fact-based inquiry that considers, among other things, the nature of the 
program, the type of entity implementing the award (e.g., a U.S. or foreign non-governmental 
organization, or a for-profit or non-profit), the activity’s geographic location, the available safeguards, 
and how easily funds could be diverted or misused.  USAID may also consider the activity’s urgency 
or its importance to U.S. foreign policy. 

Comments on the proposed rule are due on or before September 30, 2013. 

NIST Issues Draft Cybersecurity Framework 

On August 29, the National Institute of Standards and Technology (“NIST”) issued a Discussion Draft 
of a Preliminary Cybersecurity Framework (“Cybersecurity Framework”) pursuant to Executive Order 
13,636, “Improving Critical Infrastructure Cybersecurity.”  The Cybersecurity Framework provides a 

http://www.cov.com/
https://www.federalregister.gov/articles/2013/08/29/2013-20846/partner-vetting-in-usaid-assistance
https://www.federalregister.gov/articles/2013/08/29/2013-20846/partner-vetting-in-usaid-assistance
https://www.federalregister.gov/articles/2012/02/14/2012-3239/partner-vetting-in-usaid-acquisitions
http://www.nist.gov/itl/upload/discussion-draft_preliminary-cybersecurity-framework-082813.pdf
http://www.nist.gov/itl/upload/discussion-draft_preliminary-cybersecurity-framework-082813.pdf
http://www.whitehouse.gov/the-press-office/2013/02/12/executive-order-improving-critical-infrastructure-cybersecurity
http://www.whitehouse.gov/the-press-office/2013/02/12/executive-order-improving-critical-infrastructure-cybersecurity


COVINGTON & BURLING LLP 
 

 C&B 
 2 

roadmap for the voluntary adoption of cybersecurity practices by owners and operators of “critical 
infrastructure,” Executive Order 13,636 defines “critical infrastructure” as systems and assets that 
are so vital to the United States that the incapacity or destruction of the systems or assets would 
have a debilitating impact on national security and public health or safety.  Examples of such 
infrastructure include power plants, transportation systems, and water treatment facilities.   
 
The Framework is divided into five functions:  Identify, Protect, Detect, Respond, and Recover and is 
intended to assist with the integration of cybersecurity risk management into an organization’s 
overall risk management processes.  In particular, the Framework is designed to provide “a common 
language for expressing, understanding, and managing cybersecurity risk, both internally and 
externally.”  Of particular interest is Appendix B of the Framework, which presents a high level 
methodology for addressing privacy and civil liberty considerations within each of the Functions of 
the Framework in light of the deployment of cybersecurity activities.  (A more detailed summary of 
the Cybersecurity Framework is available in an E-Alert recently issued by our Defense, Homeland & 
National Security and Public Policy & Government Affairs practices.)   
 
NIST released its “discussion draft” in advance of a September workshop at the University of Texas.  
A “final draft” is expected in October 2013.  

Department of Commerce Seeks Comments on Effects of Foreign Policy-Based Export 
Controls (78 Fed. Reg. 54623) 

On September 5, the U.S. Department of Commerce’s Bureau of Industry and Security (“BIS”) issued 
a notice seeking comments on the effect of existing foreign policy-based export controls in the Export 
Administration Regulations (“EAR”).  Codified in 15 C.F.R. Parts 730-774, the EAR contains policy-
based export controls, including those relating to entities acting contrary to U.S. national security 
policy; encryption items; firearms; nuclear-related technologies; embargoed countries; aircraft and 
vessels; and technical data used in the design, development, and production of rocket systems and 
unmanned aerial vehicles.  Each year, after a public comment period, BIS makes recommendations 
to Congress regarding whether these policy-based export controls should be extended.   
 
BIS’ notice offers contractors an opportunity to address the economic and business impact of the 
export controls administered under the EAR.  As is typical with its annual notices, BIS’s September 5 
notice requests comments relating to the extension or revision of existing policy-based export 
controls.  But further, BIS specifically seeks comments on (1) the economic impact of proliferation 
controls; (2) the effect of policy-based export controls on sales of U.S. products to non-targeted 
countries; (3) the extent to which U.S. trade partners have similar controls; (4) whether licensing 
policies or practices of foreign trade partners are similar to U.S. policies and practices; (5) the need 
to bring policy-based controls more into line with multilateral practice; (6) how to make multilateral 
controls more effective; (7) the effect of policy-based controls on trade or acquisitions by intended 
targets of the controls; and (8) the effect of policy-based controls on overall trade.  Considering the 
Government’s on-going Export Control Reform Initiative (described in our recent E-Alert), contractors 
can submit comments that address the foreign availability of goods, software, or technology 
controlled under the EAR, as well as the potential disadvantages resulting from customers 
expressing preferences for goods that are free of U.S. export-controlled content to avoid U.S. 
regulations.   
 
Comments are due by October 7, 2013. 

http://www.cov.com/files/Publication/f9686b27-20f0-4bb7-b147-ccda288031ae/Presentation/PublicationAttachment/d3878a5a-c9d2-459a-a11b-ce35c44d7b0a/NIST_Releases_Discussion_Draft_of_a_Preliminary_Cybersecurity_Framework.pdf
https://www.federalregister.gov/articles/2013/09/05/2013-21577/effects-of-foreign-policy-based-export-controls
https://www.federalregister.gov/articles/2013/09/05/2013-21577/effects-of-foreign-policy-based-export-controls
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http://www.cov.com/files/Publication/bbb19423-958c-4d71-9cc5-2acec4accbad/Presentation/PublicationAttachment/607af247-2bca-400e-8bd3-51f9428fc661/The_Government_Contracts_Update_7-23-13.pdf
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CASE DIGEST  

Federal Circuit Declines to Extend Contractor Fraud Liability Doctrines But Upholds Strict 
Reading of “Reasonable” Costs (Kellogg Brown & Root Services v. U.S., Nos. 2012-5106, 
5115 (Fed. Cir. Sep. 5, 2013))  

In a cross-appeal from the U.S. Court of Federal Claims, the U.S. Court of Appeals for the Federal 
Circuit denied the Government’s attempts to extend False Claims Act liability and invoke the 
common law fraud doctrine to avoid paying invoices submitted under contracts allegedly “tainted” by 
kickbacks.  The Court also held, however, that prime contractors may be liable for “knowing” 
violations of the Anti-Kickback Act (“AKA”) (41 U.S.C. §§ 51-58) even when senior level management 
is not involved in illicit activity.  Moreover, the Court concluded that the Government may properly 
deny reimbursement of costs that are unreasonable even if the prime gave its “best efforts” and was 
not guilty of any “gross misconduct.” 

In this case, two mid-level employees at Kellogg Brown & Root Services (“KBR”) received 
approximately $38,000 in kickbacks from an Iraqi subcontractor trying to ensure its selection for the 
award of a subcontract to provide dining services in Iraq.  For reasons unrelated to the kickback, the 
Government subsequently withheld $41 million in payments to KBR.  KBR filed a claim for the 
payments, and the Government filed fraud, forfeiture, and AKA counterclaims.  The Federal Circuit’s 
decision in this case is significant for a number of reasons: 

It extends contractor vicarious liability for “knowing” AKA violations.  In a prior E-Alert, we discussed 
a recent case, also involving KBR, in which the U.S. Court of Appeals for the Fifth Circuit held that an 
employer may be held vicariously liable for “knowing” violations under the AKA.  The distinction 
between “knowing” vicarious liability under the AKA at 41 U.S.C. § 55(a)(1) and strict liability under § 
55(a)(2) is significant because “knowing” violations are subject to a much higher penalty (twice the 
kickback amount plus as much as $11,000 per occurrence for knowing violations versus only the 
kickback amount for strict liability).  The Fifth Circuit majority declined to address the issue of what 
constitutes a “knowing” violation for purposes of vicarious liability, though the concurrence in that 
case suggested that such a violation would be one involving illicit actions by senior management.  In 
the present case, the Court of Federal Claims essentially adopted that suggestion, holding that only 
senior management’s involvement in kickbacks could subject a contractor to “knowing” violations 
under § 55(a)(1).  However, the Federal Circuit applied a much broader test for vicarious liability for 
“knowing” violations, holding that such liability attaches when any employee acting within the scope 
of his employment confers even an incidental benefit on the employer.  Thus, the Court held that 
KBR was liable under the statute because it received an incidental benefit from its employees’ 
conduct in that KBR selected the subcontractor providing the kickbacks, and the subcontractor 
provided services to KBR.  In our view, the Court’s test leaves little distinction between “knowing” 
violations and strict liability for employers.    

It increases the burdens on contractors to defend the reasonableness of their costs.  On the issue of 
whether its costs were reasonable, KBR argued that “cost-reimbursement contracts require only that 
the contractor give its ‘best-efforts’ when performing, and its costs are payable absent gross 
misconduct” or “absent arbitrary action or clear abuse of discretion.”  The Court rejected this 
argument, stating that though evidence of gross misconduct or arbitrary action was relevant to the 
determination of “reasonable” costs, the FAR did not require such evidence to conclude that 
contractor costs were unreasonable.  The Court also upheld the Government’s decision to withhold 
as unreasonable costs related to a settlement between KBR and one of its subcontractors.  In so 
doing, the Court rejected KBR’s argument that “second-guessing” KBR’s settlement decision violated 
the “business judgment rule.”  The Court held that contractors are not entitled to such deference in 

http://www.cafc.uscourts.gov/images/stories/opinions-orders/12-5106.Opinion.9-3-2013.1.PDF
http://www.cafc.uscourts.gov/images/stories/opinions-orders/12-5106.Opinion.9-3-2013.1.PDF
http://www.cov.com/files/Publication/4cd46592-3d9f-4ea8-99f6-2a86a118ff92/Presentation/PublicationAttachment/11be1191-4ecd-496c-97e6-3cd49fa64fed/The_Government_Contracts_Update_8-7-13.pdf
http://www.ca5.uscourts.gov/opinions/pub/12/12-40447-CV0.wpd.pdf
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their business dealings, and that KBR’s settlement payments to its subcontractor were unreasonable 
because KBR (1) failed to negotiate prices with its subcontractor prospectively; (2) “disastrously” 
attempted to self-perform the work; and (3) “failed to act prudently to improve its leverage” with the 
subcontractor by not citing the funds withheld by the Government.   

It limits statutory and common-law fraud liability based on “tainted contracts” theories.  In better 
news for contractors, the Court rejected the Government’s efforts to extend the forfeiture statute (28 
U.S.C. § 2514) and the False Claims Act to impose a finding of fraud to “any invoice submitted upon 
a fraud-tainted contract.”  The Court similarly dismissed the Government’s argument that the KBR 
invoices at issue should be presumed to be fraudulently inflated by the amount of any kickback 
KBR’s employees received.  As to the common-law fraud counterclaim, the Court held that the 
Government failed to establish a “causal link” between the alleged fraud and the contract award 
because the evidence showed that the subcontractor in question would have received the award 
even absent the kickbacks.     

Federal Circuit Emergency Injunction Hinges on Distinction Between Cooperative 
Agreements and Procurement Contracts (CMS Contract Management Services et al. v. U.S., 
No. 2013-5093,  Doc. No. 89 (Fed. Cir.  Aug. 27, 2013)) 

Through a recently issued injunction pending the appeal of a decision from the U.S. Court of Federal 
Claims, the U.S. Court of Appeals for the Federal Circuit has temporarily blocked the U.S. Department 
of Housing and Urban Development (“HUD”) from selecting partners for its performance-based 
annual-contribution contracts (“PBACC”) for the administration of Section 8 Housing Assistance 
Payment Contracts.  The Court of Federal Claims had concluded that HUD may use cooperative 
agreements for the administration of Section 8 Housing Programs, rather than acquire partners’ 
services through procurement contracts under the FAR, and that HUD’s cooperative agreements 
allowed HUD and its partners (states and municipalities) to carry out a statutorily-authorized goal of 
supporting affordable housing.  By contrast, the Government Accountability Office had previously 
ruled that HUD’s use of cooperative agreements to administer Section 8 Housing Programs was 
improper, notwithstanding HUD’s contention that it was authorized to do so under both the Housing 
Act of 1937 and the Federal Grant and Cooperative Agreement Act (“FGCAA”), which provides 
agencies with considerable discretion in choosing between cooperative agreements and 
procurements.  

The ultimate outcome of the appeal could affect the use of cooperative agreements by many 
Government agencies, including USAID and the U.S. Environmental Protection Agency.  

Department of Labor Administrative Review Board Remands Case Distinguishing Between 
Nonpersonal Services and Personal Services (OFCCP v. O'Melveny & Myers LLP, DOL ARB, 
No. 12-014 (Aug. 30, 2013)) 

Citing an incomplete evidentiary record, the U.S. Department of Labor’s Administrative Review Board 
(“Board”) remanded to a Department of Labor Administrative Law Judge a matter considering 
whether a law firm retained by the U.S. Department of Energy (“DOE”) was a government contractor 
subject to the requirements of federal Equal Opportunity law.  The Office of Federal Contract 
Compliance Programs (“OFCCP”) sued O’Melveny & Myers LLP (“O’Melveny”), which OFCCP argued 
was subject to Federal Equal Opportunity requirements, for access to the firm’s offices for an onsite 
compliance review based upon an O’Melveny contract with DOE.  O’Melveny argued that it was not a 
government contractor because its DOE contract involved legal services in the areas of oil and gas 
law, environmental law, and real and personal property that were “personal services,” thereby 
removing its contract from OFCCP’s jurisdiction.     

http://op.bna.com/dlrcases.nsf/id/jaca-9b8pqw/$File/OFCCP.OMelveny.ARB.pdf
http://op.bna.com/dlrcases.nsf/id/jaca-9b8pqw/$File/OFCCP.OMelveny.ARB.pdf
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Neither OFCCP’s regulations nor Federal Equal Opportunity laws define the terms “nonpersonal” and 
“personal” service contracts.  Thus, in its remand decision, the Board relied upon definitions 
included at Part 37 of the FAR.  The FAR provides six indicia of personal services1; the Board 
concluded that it had insufficient evidence regarding two of the six factors—specifically, whether 
comparable services are performed by civil servants (factor 4), and whether the nature of the 
services should require the Government’s direction or supervision of contractor employees (factor 6).  
The Board rejected O’Melveny’s argument that, like any other attorney-client relationship, DOE 
retained direct supervision and control over O’Melveny’s services under factor 6, which O’Melveny 
believed supported its argument that its contract with DOE was one for personal services. 

OTHER RECENT DEVELOPMENTS 

Army Awards 17 MATOCs for Wind Energy Projects 

On September 9, the U.S. Army Corps of Engineers (“Corps”) announced its selection of 17 wind 
energy technology contractors (from a pool of 45 bidders) for the award of multiple award task order 
contracts (“MATOCs”) with a maximum value of $7 billion.  The awards, part of the Corps’ 
“Renewable and Alternative Energy Power Production for DoD Installations” program (the 
“Renewables Program”), follow MATOC awards to 22 solar technology contractors and 5 geothermal 
technology contractors under the program, as reported in our recent E-Alert.  The Corps’ stated 
objective for the Renewables Program is to identify a pool of contractors qualified in solar, wind, 
biomass, and geothermal technologies that can compete for individual task orders in these fields.  
The Corps is expected to finish its selection process by next awarding MATOCs to biomass technology 
contractors.   

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our Government Contracts group: 

Alan Pemberton +1.202.662.5642 apemberton@cov.com 
Robert Nichols +1.202.662.5328 rnichols@cov.com 
Susan Cassidy +1.202.662.5348 scassidy@cov.com 
Jennifer Plitsch +1.202.662.5611 jplitsch@cov.com 
Steven Shaw +1.202.662.5343 sshaw@cov.com 
Scott Freling +1.202.662.5244 sfreling@cov.com 
Anuj Vohra +1.202.662.5362 avohra@cov.com 
Jade Totman +1.202.662.5556 jtotman@cov.com 
Saurabh Anand +1.202.662.5222 sanand@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 

 
1 The six indicia at FAR 37.104(d) are as follows: (1) performance on site; (2) principal tools and equipment 
furnished by the Government; (3) services are applied directly to the integral effort of agencies in furtherance 
of assigned function; (4) comparable services are performed using civil service personnel; (5) the need for the 
service could last beyond one year; and (6) the nature of the service requires Government direction or 
supervision of contractor employees to protect the Government’s interest, retain control of the function 
involved, or retain full personal responsibility for the function.   
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