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THE GOVERNMENT CONTRACTS UPDATE 

Covington & Burling LLP’s Government Contracts practice regularly delivers an update on major 
news, notes, and trends relevant to government contractors. 

DEPARTMENT OF LABOR ANNOUNCES “HISTORIC” AFFIRMATIVE ACTION REGULATIONS 
APPLICABLE TO GOVERNMENT CONTRACTORS 

On August 27, 2013, the Department of Labor’s Office of Federal Contract Compliance Programs 
(“OFCCP”) announced two final rules that require covered federal contractors and subcontractors to 
establish hiring benchmarks for individuals with disabilities and military veterans.  Enacted under 
Section 503 of the Rehabilitation Act of 1973 (“Section 503”) and the Vietnam Era Veterans’ 
Readjustment Assistance Act (“VEVRAA”), respectively, the new rules mark the first time that the 
federal government has established hiring goals for individuals with disabilities and protected 
veterans. 

As previewed in our client advisory on August 8, the Section 503 rule expands the obligations of 
covered federal contractors and subcontractors1 in a number of ways.  First, the rule retains a 
provision that would commit contractors to the goal of hiring individuals with disabilities for at least 
7% of each job category in their organization.2  Second, the rule requires contractors to invite 
applicants to self-identify as individuals with disabilities at both the pre-offer and post-offer stages of 
the hiring process.  Third, the rule mandates that contractors collect data and maintain detailed 
records of their hiring practices, including the number of individuals with disabilities applying and 
hired.  The rule also contains several other notable provisions, including requirements that 
contractors develop written procedures for processing requests for accommodation, maintain lists of 
employment opportunities with Employment One-Stop Career Centers, and take additional outreach 
and recruitment steps. 

The VEVRAA rule resembles the Section 503 rule, though it subjects covered contractors to 
additional veteran-oriented goals and requirements.  First, the rule requires contractors to set annual 
goals for veteran hiring based on either the percentage of veterans in the national workforce -- 
currently 8% -- or other available data unique to their businesses.  Second, the rule requires 
contractors to invite job applicants to self-identify as military veterans during the hiring process.  And 
third, the rule requires contractors to maintain additional data on hiring decisions -- including why 
qualified veterans were not hired -- and to retain such records for a period of five years.  

OFCCP officials have emphasized that the hiring goals contained in the new rules are “aspirational” 
and are not firm quotas; thus, contractors that fail to reach the hiring benchmarks should not be 
sanctioned.  It is possible, however, that a contractor’s failure to satisfy data and reporting 
requirements -- or an attempt to prevent the OFCCP from accessing contractor hiring records -- may 
prompt the OFCCP to instigate proceedings to cancel an existing government contract or to exclude 
 
1 The new rules apply to any contractor that has a contract for $50,000 or more and 50 or more employees. 
2 For contractors with fewer than 100 employees, this goal applies to the workforce as a whole. 

http://www.cov.com/
http://www.cov.com/files/Publication/9d0f6420-bd74-43d6-b406-0136d57b2524/Presentation/PublicationAttachment/df484251-dee2-42e3-98a1-12277d7a439d/Department_of_Labor_Moves_Forward_on_Affirmative_Action_Regarding_Individuals_with_Disabilities.pdf
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the contractor from future procurements.  Accordingly, covered federal contractors should closely 
review these new rules.  The rules are expected to be published in the Federal Register within the 
next week, and will take effect 180 days thereafter. 

OTHER RECENT DEVELOPMENTS 

Pre-Award Protest Prompts USAID Corrective Action on “Flagship” IDIQ Vehicle  

On August 23, in response to a pre-award bid protest filed at the Government Accountability Office 
(“GAO”) by Development Alternatives, Inc. (“DAI”), the United States Agency for International 
Development (“USAID”) voluntarily suspended a procurement for a $2 billion indefinite-
delivery/indefinite-quantity (“IDIQ”) contract that has been advertised as a “flagship” instrument for 
worldwide poverty reduction and economic growth.  DAI’s protest had challenged the solicitation’s 
evaluation criteria and Lowest-Price/Technically-Acceptable (“LPTA”) best-value methodology as ill-
suited for the IDIQ vehicle, given that USAID had also advised that any subsequent task orders would 
demand a “new approach,” “unique features,” “context-driven solutions,” “new collaboration 
arrangements,” and “a broad, integrated, and knowledge-driven suite of services.”  Further, half the 
contract’s value was dedicated to five “Critical Priority Countries”—Iraq, Afghanistan, Pakistan, 
Yemen, and South Sudan.  Yet as DAI’s protest explained, the solicitation’s inapt LPTA methodology, 
compounded by many other flaws, would inevitably result in a “race to the bottom” in contractor 
price and quality, ultimately leaving USAID and its customers at risk. 
 
With this corrective action, USAID has promised “significant changes” to the terms of its solicitation, 
including its “scope of work, technical evaluation factors, task order budget, and price factors.”  
USAID has not announced a timetable for its corrective action. 

Army Awards 22 MATOCs for Solar Projects  

On August 27, the U.S. Army Corps of Engineers (“Corps”) announced its selection of 22 solar 
technology contractors -- from a pool of 114 bidders -- for award of multiple award task order 
contracts (“MATOCs”) under the Corps’ $7 billion “Renewable and Alternative Energy Power 
Production for DoD Installations” program.  Through these MATOCs, the Department of Defense 
(“DoD”) hopes to procure reliable, locally generated, renewable, and alternative energy through 
power purchase agreements.  The Corps’ stated objective for the program is to establish a pool of 
qualified contractors with solar, wind, biomass, and geothermal technologies to compete for 
individual task orders.  This past May, separate MATOCs were awarded to five geothermal technology 
contractors.  Now, following these recent solar awards, the Corps is expected to turn its attention to 
proposals submitted by wind and biomass technology contractors. 

Department of Defense Proposes Rule Updating Contractor Obligations To Protect 
Personally Identifiable Information 

On August 22, the DoD published a proposed rule updating its Privacy Program, 32 C.F.R. § 310, to 
clarify the obligations of agency employees and federal contractors to protect personally identifiable 
information (“PII”).  Explaining that “[a]n individual’s privacy is a fundamental legal right that must be 
respected and protected,” the rule outlines specific responsibilities applicable to all DoD personnel 
and contractors.  Of particular interest to DoD contractors will be Section 310.8, entitled “Rules of 
Conduct.”  A current version of this provision includes just three general requirements, but the 
proposed rule ups the ante, identifying thirteen specific obligations.  Among other things, the new 
obligations would require contractors to limit their collection of PII to that which is “relevant and 
necessary to accomplish a purpose of the DOD,” to permit access to records containing PII only on a 

http://www.defense.gov/contracts/contract.aspx?contractid=5121
http://www.army.mil/article/102675/Army_MATOC___First_awards_under__7_billion_renewable_energy_contract/
http://www.gpo.gov/fdsys/pkg/FR-2013-08-22/pdf/2013-20515.pdf
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“need to know” basis, and to report the maintenance of any unauthorized system of records.  
Interested contractors should carefully review these new requirements to ensure that they are well-
positioned to comply with them, and to identify any potentially problematic provisions.  DoD will 
accept comments on the proposed rule until October 21, 2013.   

CASE DIGEST  

Government Not Bound by Invalid Provisions in Solar Energy Contract (Honeywell Int’l, Inc., 
2013 ASBCA No. 57779 (Aug. 7, 2013)) 

The Armed Services Board of Contract Appeals (“Board”) recently concluded that the government 
need not pay for a newly-installed solar panel array on an Army base because the contract’s payment 
provisions were at odds with existing law.  Honeywell holds a Super Energy Savings Performance 
Contract (“ESPC”) under which various federal agencies may issue delivery orders for services and 
equipment to reduce energy consumption.   In 2008, the Army issued a delivery order for the 
installation of a solar array at Fort Dix, New Jersey.  Like many states, New Jersey requires electric 
companies to certify that a certain percentage of their energy comes from renewable sources.  
Companies can meet this requirement in two separate ways: (1) by generating renewable energy 
themselves; or (2) by purchasing Renewable Energy Certificates (“RECs”) or Solar Renewable Energy 
Certificates (“SRECs”)3 from renewable energy providers. 
 
Honeywell was to be paid for the Fort Dix solar array out of the energy savings generated by the 
installation.  The Army delivery order stated that these “savings” would include both the value of the 
electricity produced and the value of the SRECs issued to Honeywell.  But when Honeywell completed 
and installed the solar array, as required by the delivery order, the government refused to pay for the 
work.  Honeywell then filed a claim for approximately $2.75 million, which the government denied on 
the ground that the delivery order was invalid and therefore voidable because the contemplated 
payment stream “violate[d] federal property disposition . . . statutes.”  The government specifically 
concluded that the SRECs were government-owned personal property; thus, the contracting officers 
lacked authority to commit to the SRECs’ sale. 
 
The Board affirmed the government’s denial of Honeywell’s claim.  The Board first observed that the 
ESPC Statute, 42 U.S.C. § 8287, authorizes contractors to implement energy-saving measures “in 
exchange for a share of any energy savings directly resulting from implementation of such 
measures.”  The Board noted that the term “energy savings” was defined by the ESPC Statute to 
encompass “reductions in the cost of energy . . . from a base cost, or increased efficient use of 
existing energy or water sources, resulting from a contractor's performance.”  Accordingly, the Board 
found that proceeds from the sale of SRECs could not be considered “energy savings,” and that the 
delivery order therefore was invalid because it contemplated payments to Honeywell based on the 
value of the SRECs.  The Board further noted that “the government is not bound to contractual terms 
that are inconsistent with law,” and that the “contracting party bears the risk of accurately 
ascertaining the limits of a government agent’s contractual authority.”   
 
The Board also offered an alternative basis for its holding, explaining that Honeywell would not be 
entitled to compensation under the delivery order even if SRECs could constitute “energy savings” 
because the SRECs were personal property and thus subject to government property disposal 
regulations issued by the General Services Administration.  These rules are complex,4 but they 
 
3 RECs and SRECs are certificates issued to renewable energy providers representing proof that one megawatt 
of electricity was generated from an renewable energy source.  
4 Essentially, an agency cannot sell personal property unless it has first determined that the property cannot be 
used elsewhere within the government or donated for another use.   

http://www.asbca.mil/Decisions/2013/57779%20Honeywell%20International,%20Inc.%208.7.13%20PUBLISHED.pdf
http://www.asbca.mil/Decisions/2013/57779%20Honeywell%20International,%20Inc.%208.7.13%20PUBLISHED.pdf
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provide, in essence, that contracting officers are not authorized to sell personal property without first 
clearing a series of regulatory hurdles.  As such, the Board concluded that “the Army contracting 
officers could not lawfully commit to their sale to finance payments to Honeywell,” and that the 
delivery order’s operative terms therefore were “illegal and unauthorized.”  
 
Within the growing renewable energy sector, this decision notably limits an agency’s flexibility to 
apportion rights to renewable energy credits.  In the ESPC context, contractors should note the 
Board’s conclusions that RECs and SRECs do not constitute “energy savings,” and that contracting 
officers may lack the authority to commit to the sale of RECs and SRECs in order to finance a 
procurement.  Contract provisions dealing with RECs and SRECs must be analyzed with special care 
in light of the Board’s decision and possible further rulings on this issue from the Federal Circuit. 

Fifth Circuit Resists Implied Certification Theory of False Claims Act Liability (United States 
ex rel. Steury v. Cardinal Health Inc. (5th Cir. Aug. 21, 2013)) 

The Fifth Circuit has issued the latest in its series of decisions limiting the availability of an implied 
certification theory of liability under the False Claims Act (“FCA”).  A qui tam relator had alleged that 
Cardinal Health sold defective medical devices to the Department of Veterans Affairs (“VA”).  The 
relator argued that Cardinal Health’s contract with the VA specifically included a warranty of 
merchantability, and that the sale of the defective devices therefore constituted an implicit (and 
false) certification.  The Court concluded, however, that the mere sale of allegedly defective medical 
devices did not constitute an actionable false claim and therefore affirmed the district court’s 
dismissal of the action.   

The decision acknowledges that, unlike most other circuits,5 “the Fifth Circuit has not yet adopted 
the implied false certification theory of FCA liability,” and that even if an FCA claim could proceed on 
the basis of an implied certification, the claim “must assert that a certification was a ‘prerequisite’ to 
the payment sought.”  Here, the Court acknowledged that the relator had alleged that the warranty of 
merchantability was a “standard condition” in the VA’s contract and that, as such, the VA would not 
have paid Cardinal Health had it known that the devices were defective.  Nonetheless, the Court 
characterized these allegations as “conclusory” and held that they failed to satisfy the heightened 
pleading standard of Federal Rule of Civil Procedure 9(b).   

The Court explained that the Fifth Circuit’s so-called “prerequisite requirement” was necessary to 
“maintain a crucial distinction between punitive FCA liability and ordinary breaches of contract.”  
Such a requirement indicates that there are limitations on the types of “false” certifications which 
may give rise to FCA liability -- welcome news to federal contractors.  But even so, the decision is 
inconsistent with the clear trend in the case law towards an ever-expanding view of the types of 
certifications -- both express and implied -- that are actionable under the FCA. 

 
5 The implied certification theory has been adopted, in some form, by the First, Second, Third, Sixth, Ninth, 
Tenth, Eleventh, and D.C. Circuits.  See United States ex rel. Hutcheson v. Blackstone Med., Inc., 647 F.3d 377 
(1st Cir. 2011); Mikes v. Straus, 274 F.3d 687 (2d Cir. 2001); United States ex rel. Wilkins v. United Health 
Group, Inc., 659 F.3d 295 (3d Cir. 2011); United States ex rel. Augustine v. Century Health Servs., Inc., 289 
F.3d 409 (6th Cir. 2002); Ebeid ex rel. United States v. Lungwitz, 616 F.3d 993 (9th Cir. 2010); United States 
ex rel. Conner v. Salina Reg’l Health Ctr., Inc., 543 F.3d 1211 (10th Cir. 2008); McNutt ex rel. U.S. v. Haleyville 
Med. Supplies, Inc., 423 F.3d 1256, 1259 (11th Cir. 2005); United States v. Sci. Applications Int’l Corp., 626 
F.3d 1257 (D.C. Cir. 2010).  
 

http://www.ca5.uscourts.gov/opinions/pub/12/12-20314-CV0.wpd.pdf
http://www.ca5.uscourts.gov/opinions/pub/12/12-20314-CV0.wpd.pdf
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Court of Federal Claims Invokes Christian Doctrine in Utilities Dispute (Bay Cnty., Fla. v. 
United States, No. 11-157C (Fed. Cl. Aug. 14, 2013)) 

In Bay County, Florida v. United States, the Court of Federal Claims held that the Christian doctrine 
applied to a government contract for the provision of utilities.  Under the Christian doctrine, 
mandatory Federal Acquisition Regulation (“FAR”) clauses that implement fundamental procurement 
policy are incorporated into a procurement contract even if they are not expressly identified by the 
contract.  In this case, Bay County, Florida was empowered by Florida law to “provide and regulate” 
utilities, and it held two contracts with the U.S. Air Force to provide water and sewage services to 
Tyndall Air Force Base.  Bay County implemented rate increases for its water and sewage services in 
2007 and 2009, respectively, but the Air Force disputed their validity and refused to pay the 
increased rates.  Bay County responded by filing a breach of contract suit seeking monetary relief.   

Under the FAR, utilities contracts such as those held by Bay County must include specific provisions 
governing rate changes.  See FAR 41.501(d).  In contracts with regulated utilities providers, FAR 
52.241-7 requires the government to accept approved rate changes upon proper notification from 
the utility.  In contrast, in contracts with unregulated utilities providers, FAR 52.241-8 provides that 
rate changes may be accomplished only through negotiation between the utility and the government.  
In this case, Bay County asserted that it was an independently regulated utilities provider, and that 
the Air Force therefore was obligated to accept any approved rate increases, per FAR 52.241-7.  The 
Air Force countered that Bay County was an unregulated entity such that it could impose only 
bilaterally negotiated rate increases, per FAR 52.241-8.  For support, the Air Force noted that Bay 
County’s sewage contract incorporated the clause found at FAR 52.241-8.   

In ruling for Bay County, the Court noted that the County met the definition of an “independent 
regulatory body” set forth in the Defense Federal Acquisition Regulation Supplement.  As such, the 
Court found the County’s contracts should be governed by FAR 52.241-7, notwithstanding the 
incorporation of FAR 52.241-8 into the sewage contract.  The Court explained that the change-of-rate 
provision in FAR 52.241-7 was a “mandatory contract clause that expresses a significant or deeply 
ingrained strand of procurement policy.”  Thus, under Christian, the Court held that Bay County’s 
contracts “incorporated FAR 52.241-7 as a matter of law, and nothing in the parties’ contractual 
implementation would permit the substitution of FAR 52.241-8.”  As a result, the Air Force was 
obligated to accept the increased utilities rates implemented by Bay County. 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our Government Contracts group: 

Alan Pemberton +1.202.662.5642 apemberton@cov.com 
Robert Nichols +1.202.662.5328 rnichols@cov.com 
Susan Cassidy +1.202.662.5348 scassidy@cov.com 
Jennifer Plitsch +1.202.662.5611 jplitsch@cov.com 
Steven Shaw +1.202.662.5343 sshaw@cov.com 
Scott Freling +1.202.662.5244 sfreling@cov.com 
Anuj Vohra +1.202.662.5362 avohra@cov.com 
Jade Totman +1.202.662.5556 jtotman@cov.com 
Mike Wagner +1.202.662.5496 mwagner@cov.com 
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