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August 22, 2013 

THE GOVERNMENT CONTRACTS UPDATE 

SENATE APPROPRIATIONS COMMITTEE APPROVES FY2014 DEFENSE APPROPRIATIONS ACT 

Our last installment of The Government Contracts Update reported on the House of Representatives’ 
approval of the Defense Appropriations Act of FY2014 (H.R. 2397).  On August 1, 2013, the Senate 
Appropriations Committee approved its version of the Defense Appropriations Act of FY2014 
(S. 1429), which would appropriate $516 billion to the Department of Defense for general 
operations and an additional $77.8 billion for overseas contingency operations.  The Senate bill 
exceeds the budgetary caps established by the 2011 sequester by approximately $19 billion.  It 
includes $2.9 billion to address shortfalls in training and equipment accounts, and over $9 billion of 
the $13 billion government-wide request for cybersecurity programs in President Obama’s FY2014 
budget proposal.  

The House and Senate versions are not far apart in terms of total spending, but the defense 
appropriations bill’s prospects are uncertain because the two sides disagree about whether to 
comply with the sequestration budget’s cap on overall discretionary spending.  The House remains 
committed to staying below the caps by proposing substantial cuts to non-defense discretionary 
spending.  The Senate has refused to limit spending to sequestration-imposed levels.  If the two 
sides do not resolve their differences by October 1, 2013—and there is little indication that they will—
Congress will have to pass a temporary spending bill (a Continuing Resolution) to avert a government 
shutdown. 

TWO NEW PAST PERFORMANCE RULES, ONE FINAL AND ONE PROPOSED 

Final Rule on Contractor Past Performance Evaluation Procedures 

On August 1, 2013, the Federal Acquisition Regulatory Council (“FAR Council”) published a final rule 
amending the Federal Acquisition Regulation (“FAR”) to provide for standardized, government-wide 
past performance evaluation criteria and performance rating categories.  The rule goes into effect on 
September 3, 2013.  Subsequently, every agency evaluation of contractor performance must 
address certain core considerations, including technical quality, cost control, and 
schedule/timeliness.  Further, agencies must use a uniform adjectival rating system (exceptional, 
very good, satisfactory, marginal, and unsatisfactory), with each rating specifically defined in the rule.  
All past performance information must be entered into a single, government-wide database, the 
Contractor Performance Assessment Reporting System (“CPARS”), which previously was one of 
several past performance databases, each with differing evaluation criteria.  The new rule also 
establishes standards for agencies’ timely completion of past performance evaluations.  Lastly, 
although the FAR Council had proposed eliminating higher-level agency appeals of negative 
performance reviews, the final rule retains that internal appeals process.  Contractors had objected 
that eliminating these appeals would have resulted in more frequent litigation.     
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Proposed Rule to Reduce Time Contractors Have to Respond to Past Performance Ratings 

On August 7, 2013, the FAR Council published a proposed rule that would reduce the time 
contractors have to comment on past performance evaluations.  Congress mandated this reduction 
in Section 853 of the FY2013 National Defense Authorization Act (NDAA) and Section 806 of the 
FY2012 NDAA.  Currently, FAR 42.1503(b) gives contractors a minimum of 30 days to respond to a 
past performance evaluation submitted to CPARS by an agency.  The evaluation is only made 
available to source selection officials through the Past Performance Information Retrieval System 
once the contractor has submitted its response.  By contrast, under the proposed rule, contractors 
would have just 14 days to submit a response to a past performance evaluation in CPARS.  When the 
14 days expire, the past performance evaluation will be made available to source selection officials 
regardless of whether the contractor has provided a response.  And while a response submitted after 
the 14-day period would still be added, the rule creates a strong incentive for contractors to respond 
within the initially allotted 14 days.   

The FAR Council is soliciting comments on the impact of this congressionally-mandated change and 
on ways to limit any extra burden it may impose.  Comments are due on October 7, 2013. 

OTHER RECENT DEVELOPMENTS 

Senate Committee Approves Substitute Security Clearance Bill and Other Contracting-
Related Legislation 

On July 31, 2013, the Senate Homeland Security and Governmental Affairs Committee approved a 
substitute amendment for S. 1276, the Security Clearance Oversight and Reform Enhancement Act, 
legislation we previously covered in our July 23, 2013 installment of the Government Contracts 
Update.  The substitute amendment includes only the provisions that would give the Office of 
Personnel Management (“OPM”) Inspector General access to OPM’s Revolving Fund for use in 
conducting investigations and audits of contractors tasked with security clearance investigations.  
Senator Jon Tester (D-MT), who introduced the original bill, has promised to continue working to 
advance the bill’s other components, which include a provision authorizing the debarment of 
contractors working on clearance investigations if evidence shows they are involved in fraud, report 
falsification, a failure to review a report, an abuse of authority, or the impersonation of a federal 
officer in the conduct of a background investigation.   

The Committee also approved the following bills: 

 S. 1360, the Improper Payments Agency Cooperation Enhancement Act, to improve inter-agency 
coordination of anti-waste and fraud efforts by, among other things, requiring the Treasury 
Department to develop a report describing its use of data analytics to detect and prevent 
improper payments. 

 H.R. 1171, the Formerly Owned Resources for Veterans to Express Thanks for Service Act (FOR 
VETS Act), which would enable veterans’ service organizations to obtain surplus federal property 
such as computers, vehicles, and other equipment, free of charge. 

White House Publishes Agency Recommendations to Incentivize Adoption of Cybersecurity 
Best Practices 

Earlier this year, we reported on the “Improving Critical Infrastructure Cybersecurity” Executive Order 
signed by President Obama on February 12, 2013.  The order directed the National Institute of 
Standards and Technology to develop a “Cybersecurity Framework” to reduce cyber risks, including 
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voluntary cybersecurity standards for the private sector.  It also tasked the Departments of 
Homeland Security, Commerce, and Treasury with identifying and recommending to the President 
potential incentives to encourage private sector adoption of these cybersecurity best practices.   

On August 6, 2013, the White House published the cybersecurity incentives reports that these three 
agencies developed in response to the Executive Order.  Federal agencies will examine the 
recommendations contained in these reports over the coming months to determine whether and 
how to adopt them, in reliance on input from critical infrastructure stakeholders.  Some of the 
recommended incentives could be implemented under existing authorities, while others would 
require legislative action.  The recommendations include, among other things: 

 engaging the insurance industry in the development of the Cybersecurity Framework; 

 making the adoption of best practices a condition or weighted criteria for federal critical 
infrastructure grants; 

 making the adoption of best practices a consideration in expediting existing government service 
delivery; and  

 offering certain liability protections such as reduced tort liability, limited indemnity, higher 
burdens of proof, or the creation of a federal legal privilege preempting state disclosure 
requirements. 

GSA Releases Final RFPs for OASIS; Small Businesses File Two Protests  

On August 2, 2013, the General Services Administration (“GSA”) released two requests for proposals 
(“RFPs”) for the $60 billion, One Acquisition Solution for Integrated Services (“OASIS”) program.  GSA 
describes OASIS as a “one-stop shop for both commercial and noncommercial needs” for a range of 
professional services, such as management consulting, engineering, logistics, and financial 
management.  OASIS is divided into two contracts:  (1) OASIS, an unrestricted contract that includes 
50% small business subcontracting goals; and (2) OASIS Small Business, a 100% small business 
set-aside contract.  The indefinite-delivery/indefinite-quantity task order contracts span a variety of 
professional service disciplines and areas of expertise.  The final OASIS RFP may be viewed here; the 
final OASIS Small Business RFP may be viewed here.  Proposals are due on September 17, 2013.  
However, since GSA’s announcement of the RFPs, two protests from small businesses have been 
filed—one with the Government Accountability Office (“GAO”) and one with GSA.  The GSA protest 
alleges that the evaluation criteria in the RFP disadvantage small companies.  The GAO protest is 
scheduled to be resolved by November 18, 2013.  In the meantime, while the submission and 
evaluation of offeror proposals will continue, the actual award of the OASIS contracts will be delayed 
unless GSA issues a written determination that is either in the best interest of the United States, or 
that there is a “compelling need,” for the contracts  to be awarded prior to the protest’s resolution.   

Senator Grassley Seeking Information Regarding “Contract Pharmacy” Participation in the 
340B Drug Discount Program 

On July 31, 2013, Senator Charles Grassley (R-IA) sent a letter to a large pharmacy chain requesting 
detailed information about the company’s participation in the 340B Drug Discount Program as a 
contract pharmacy.  The 340B Program, administered by the Health Resources and Services 
Administration, requires drug companies to give discounts to certain “covered entities” including 
quasi-federal entities, disproportionate share hospitals, children’s hospitals, and other safety net 
providers.  We have previously reported on the 340B Program, and lawmakers’ concerns about the 
integrity of the program, here and here.  Senator Grassley’s letter expresses concern that the use of 
contract pharmacies creates a greater risk of drug diversion and moves away from what he sees as 

http://www.whitehouse.gov/blog/2013/08/06/incentives-support-adoption-cybersecurity-framework
https://www.fbo.gov/index?s=opportunity&mode=form&id=df05de3d9c9caf1e7943d278094eefb1&tab=core&_cview=1
https://www.fbo.gov/index?s=opportunity&mode=form&id=df05de3d9c9caf1e7943d278094eefb1&tab=core&_cview=1
http://articles.law360.s3.amazonaws.com/0461000/461837/Grassley_340B_Letter_to_Walgreens_31July2013.pdf
http://www.cov.com/files/Publication/567f169b-51bb-4be1-bd30-250851de67df/Presentation/PublicationAttachment/aa8bd4d6-5039-45b7-b9d2-2eaceb4ca442/What_Drug_Manufacturers_Need_to_Know_About_340B_in_2013.pdf
http://www.cov.com/files/Publication/9b24c602-d112-4e11-8006-fa6840ad4fdf/Presentation/PublicationAttachment/3a0a80eb-877f-4b5e-87ca-1fce0cba3e19/The_Government_Contracts_Update_2-21-13.pdf
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the purpose of the program—i.e., “to help lower outpatient drug prices for the uninsured[,] . . . [not] to 
subsidize pharmacies that team up with covered entities to turn a profit.”  The letter targets the 
recipient company because of the percentage of contract pharmacies it represents (well over 50% of 
all contract pharmacies participating in the program) and because of statements made in 
presentations and on LinkedIn regarding the potential financial benefits of such participation.  
Senator Grassley seeks specific information regarding the level and nature of the company’s 
participation and services and fees provided to covered entities. 

CASE DIGEST 

Third Circuit Reverses Dismissal of Tort Suit Against KBR for Electrocution of Soldier in Iraq 
(Harris v. Kellogg Brown & Root Servs., Inc., No. 2-08-cv-00563 (3d Cir. Aug. 1, 2013)) 

The Third Circuit recently weighed in on the applicability of the political question doctrine and 
combatant activities exception to the Federal Tort Claims Act (“FTCA”) to tort suits against 
government contractors supporting military operations abroad.  The decision highlights this unsettled 
area of law, as well as the potentially unpredictable, complex, and fact-intensive analysis that may be 
necessary to determine contractor exposure to battlefield tort liability.   

The estate and parents of a soldier electrocuted while showering at a military base in Iraq sued 
Kellogg Brown & Root Services, Inc. (“KBR”), claiming that KBR’s negligence in performing electrical 
services at the base caused the soldier’s death.  After extensive discovery, the district court ruled 
that the case was non-justiciable on political question grounds, and that the plaintiffs’ claims were 
preempted by the federal policy underlying the combatant activities exception to the FTCA.  The Third 
Circuit reversed and remanded, holding that the application of the political question doctrine—a 
doctrine that precludes federal courts from deciding disputes involving policy choices that the 
Constitution commits to the political branches—depended on the underlying nature of the claims and 
defenses.  In this particular case, the pertinent question was which state law applied.  Thus, the 
Third Circuit remanded the case to the district court to determine whether Pennsylvania, Texas, or 
Tennessee law applies.   

Considering the political question doctrine, the Third Circuit adopted a two-part framework previously 
applied by the Fifth and Eleventh Circuits:  (1) determining whether the case requires the evaluation 
of military decisions; and (2) if so, determining whether those military decisions are committed to the 
Executive Branch of the U.S. Government by the U.S. Constitution.  See Lane v. Halliburton, 529 F.3d 
548, 560 (5th Cir. 2008); McMahon v. Presidential Airways, Inc., 502 F.3d 1331, 1359-60 (11th Cir. 
2007).  The Court explained that where a contract gives the military control over a contractor’s 
actions, it may be possible to conclude based on the contract alone that a plaintiff’s claims 
necessarily implicate unreviewable military decisions.  The Court concluded that was not the case 
here, because KBR’s contracts with the military gave KBR significant discretion over how to complete 
work orders.  Accordingly, the Court undertook a review of each individual claim and defense 
presented.  Among other defenses, KBR asserted that the military’s negligence contributed to the 
accident.  The Court determined that this defense might present non-justiciable issues if Tennessee 
or Texas law applied because in those states, unlike in Pennsylvania, the amount of damages for 
which a defendant can be held liable is limited by that defendant’s degree of fault, thus requiring the 
Court to apportion the blame between KBR and the military.  If that were the case, the non-justiciable 
issues would have to be “extracted” by prohibiting the plaintiffs from obtaining any damages based 
on proportional liability.  KBR also asserted that the soldier’s own negligence contributed to the 
accident.  The Court concluded that this defense would introduce a non-justiciable issue if 
Tennessee or Texas law applied, but only if KBR could show on remand that the soldier was indeed 
negligent.  In that case, the court explained, the entire suit would have to be dismissed. 

http://www2.ca3.uscourts.gov/opinarch/123204p.pdf
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Additionally, the Third Circuit held that the combatant-activities exception to the FTCA did not 
preempt the plaintiffs’ claims.  The Court adopted the D.C. Circuit’s two-part “command authority” 
test for determining when a tort claim arising out of a contractor’s battlefield actions is preempted: 
(1) the contractor must be integrated into the military’s combatant activities; and (2) the contractor’s 
actions must have been the result of the military’s retention of command authority.  See Saleh v. 
Titan Corp., 580 F.3d 1, 8 (D.C. Cir. 2009).  The Third Circuit found that the plaintiffs’ claims did not 
satisfy the second prong:  although KBR’s electrical maintenance was integrated into the military’s 
combatant activities, the military did not retain command authority over KBR’s actions because KBR 
had significant discretion in fulfilling the relevant contracts and work orders. 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our Government Contracts group: 

Alan Pemberton 202.662.5642 apemberton@cov.com 
Robert Nichols 202.662.5328 rnichols@cov.com 
Susan Cassidy 202.662.5348 scassidy@cov.com 
Jennifer Plitsch 202.662.5611 jplitsch@cov.com 
Steven Shaw 202.662.5343 sshaw@cov.com 
Scott Freling 202.662.5244 sfreling@cov.com 
Anuj Vohra 202.662.5362 avohra@cov.com 
Jade Totman 202.662.5556 jtotman@cov.com 
Daniel Matro 202.662.5340 dmatro@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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