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DEPARTMENT OF LABOR MOVES FORWARD ON AFFIRMATIVE ACTION REGARDING 
INDIVIDUALS WITH DISABILITIES 

On July 31st, the Office of Federal Contract Compliance Programs (“OFCCP”) submitted to the Office 
of Management and Budget (“OMB”) a final rule revising federal regulations regarding affirmative 
action for individuals with disabilities by covered federal contractors and subcontractors.  If adopted, 
the regulations would mark the first time the federal government has set a hiring goal for individuals 
with disabilities and established specific affirmative actions that contractors and subcontractors 
must take regarding such individuals.   
 
The regulations implement section 503 of the Rehabilitation Act of 1973, which prohibits covered 
federal contractors and subcontractors from discriminating against individuals on the basis of 
disability, and requires affirmative action on behalf of qualified individuals with disabilities.  The 
Notice of Proposed Rulemaking (“NPRM”) for this rule was issued on December 9, 2011.  The 
comment period closed on February 21, 2012.  Further action was not taken on the regulations until 
last week, and it remains unclear what specific provisions will be included in the final rule as 
compared with the proposed rule, or how the comments may have influenced OFCCP to alter the 
proposed rule. 
 
OFCCP stated in the NPRM that it was motivated to promulgate the regulations to address an 
ongoing disparity between the employment rates for people with and without disabilities: data from 
the U.S. Department of Labor’s Bureau of Labor Statistics indicated that only 21.8% of working age 
people with certain functional disabilities were in the labor force in 2010, as compared with 70.1% 
of working age individuals without such disabilities. 
  
The proposed rule, as published in the Federal Register (76 FR 77056; 
http://www.gpo.gov/fdsys/pkg/FR-2011-12-09/pdf/2011-31371.pdf), applies to those contractors 
that have a contract or subcontract for $50,000 or more and 50 or more employees.  The rule 
expands the obligations of these covered federal contractors and subcontractors in a number of 
ways, including the following: 
  
 Utilization goal.  The proposed rule would require all contractors and subcontractors  nationwide 

to set a goal of hiring 7% individuals with disabilities for every job category in their organization. 
However, the NPRM requested comment on goals ranging between 4% and 10%, which raises 
the possibility that the final rule may use a percentage within that range other than 7%.   

 Self-identification.  The proposed rule would require contractors to invite applicants to voluntarily 
self-identify as individuals with disabilities at both the pre-offer and post-offer stages of the 
selection process, as well as to request any reasonable accommodation that they might need. 

 Recordkeeping.  The proposed rule would require contractors to maintain a number of records on 
hiring practices, including the number of individuals with disabilities applying and hired. 
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 Reasonable accommodation requests.  The proposed rule would require contractors to develop 
and implement written procedures for processing requests for reasonable accommodation.   

 Recruiting.  The proposed rule would require contractors to list all employment opportunities with 
Employment One-Stop Career Centers, as well as to engage in a minimum of three additional 
outreach and recruitment efforts. 

 
The proposed “utilization goal” of a specific percentage (in the proposed rule, 7%) for individuals with 
disabilities differs from OFCCP’s affirmative action rules regarding women and minorities, which 
require contractors to meet goals for employing the same percentage of women and minorities as 
are “available” based on, among other factors, the presence of minorities and women having 
requisite skills in an area in which the contractor can reasonably recruit.  For disabled employees, 
the utilization goal of 7% is based on the national percentage of members of the civilian workforce 
who have a disability, with additional accounting for “discouraged workers,” without regard for the 
local or regional populations possessing the requisite skills. 
 
Companies that contract with the federal government should anticipate that the new rule, at a 
minimum, will result in additional costs and challenges.  Contractors have expressed concern that 
the new rules will be burdensome and may be ineffective.  For one thing, the 7% goal will be broken 
down by job type, so that a contractor will not be in compliance merely by ensuring that 7% of its 
aggregate workforce is disabled. Rather, the contractor will need to take steps to try to achieve the 
goal for each job type. If a contractor determines that it has not met its utilization goal, it must 
execute a program to correct any identified problems and seek to attain the established goal.  In 
addition, the regulations will rely on employees to self-identify as disabled individuals--something 
employees may be reluctant to do. Moreover, asking employees to self-identify as disabled at the 
pre-offer stage may be in conflict with the prohibition in the Americans with Disabilities Act (“ADA”) 
on an employer’s asking about a disability during the application process.  In addition, this action 
may give rise to litigation under the ADA by employees who feel they have put their employer on 
“notice” of their disability and not been properly accommodated.   
 
Under Executive Order 12866, OMB has 90 calendar days to review the regulations and provide 
OFCCP a written response.  However, this 90-day limit can be extended one time for a period of 30 
days by the Director of OMB, as well as at the request of the OFCCP.  OMB has recently come under 
criticism for failing to review regulations within the allotted time, and the OFCCP rules may also face 
delays before they are published. 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our firm: 

Alan Pemberton 202.662.5642 apemberton@cov.com 
Robert Nichols 202.662.5328 rnichols@cov.com 
Jennifer Plitsch 202.662.5611 jplitsch@cov.com 
Scott Freling 202.662.5244 sfreling@cov.com 
Thomas Williamson 202.662.5438 twilliamson@cov.com 
Lindsay Burke 202.662.5859 lburke@cov.com 

 

 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  
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Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   
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