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CFTC ISSUES FINAL INTERPRETIVE GUIDANCE AND POLICY STATEMENT AND EXEMPTIVE ORDER 

REGARDING CROSS-BORDER APPLICATION OF DODD-FRANK ACT SWAP PROVISIONS 

On July 12, 2013, the Commodity Futures Trading Commission (“CFTC”) issued a much-anticipated 
final interpretive guidance and policy statement (“Final Guidance”) on the cross-border application of 
Title VII of the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”) as 
well as an exemptive order (“Exemptive Order”) providing temporary conditional relief to market 
participants from certain requirements of the Final Guidance.  The Final Guidance and Exemptive 
Order are the culmination of a series of CFTC publications and orders dating to July 2012 on the 
extra-territorial reach of the Dodd-Frank Act’s swap provisions,1 and immediately follow the CFTC’s 
announcement on July 11, 2013, of an agreement with the European Commission and the European 
Securities and Markets Authority to implement the agencies’ respective cross-border rules in a 
manner that “address[es] conflicts, inconsistencies, and uncertainty to the greatest extent 
possible.”2 
 
The Final Guidance became effective upon publication in the Federal Register on July 26, 2013.3  
The Exemptive Order became effective on July 13, 2013.4  Because the Exemptive Order, unlike the 
Final Guidance, was issued without opportunity for public comment, the CFTC is accepting comments 
on the Exemptive Order until August 21, 2013.5 
 
This client advisory summarizes the Final Guidance and Exemptive Order. 

Final Interpretive Guidance and Policy Statement 

The Dodd-Frank Act amended the Commodity Exchange Act (“CEA”) to include section 2(i), which 
establishes the scope of the CFTC’s authority to apply the requirements of Title VII of the Dodd-Frank 
Act to cross-border swap activities.  Section 2(i) provides that the provisions of Title VII do not apply 
to activities outside the United States unless those activities have a “direct and significant 
connection with activities in, or effect on, commerce of the United States” or contravene such rules 
as the CFTC may prescribe to prevent evasion.  The Final Guidance issued by the CFTC sets forth the 
CFTC’s general policy in interpreting how section 2(i) and the swaps provisions of the CEA apply to 
cross-border activities. 
 
  

 
1 A summary of the CFTC’s earlier statements and orders on the cross-border application of the Dodd-Frank Act 
can be found in our prior client alert on the subject. 
2 See CFTC Press Release, Cross-Border Regulation of Swaps/Derivatives Discussions between the Commodity 
Futures Trading Commission and the European Union – A Path Forward (July 11, 2013), available at 
http://www.cftc.gov/PressRoom/PressReleases/pr6640-13. 
3 See 78 Fed. Reg. 45,291 (July 26, 2013). 
4 See 78 Fed. Reg. 43,785 (July 22, 2013). 
5 It is unclear to us whether this comment process will result in any changes to the Exemptive Order. 
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Key topics addressed in the Final Guidance include:  
 
 The definition of U.S. person;  

 The application of the calculation for swap dealer (“SD”) status to swaps with U.S. and non-U.S. 
persons;  

 The application of the calculation for major swap participant (“MSP”) status to swaps with U.S. 
and non-U.S. persons;  

 Categorization of so-called “Entity-Level” and “Transaction-Level” requirements (defined below);  

 The availability of substituted compliance with a foreign jurisdiction’s laws in lieu of compliance 
with applicable Dodd-Frank Act and CFTC requirements; and 

 Application of those requirements to U.S. and non-U.S. SDs and MSPs as well as entities that are 
neither SDs nor MSPs.   

We discuss each of these topics in turn. 

Definition of U.S. Person 

The definition of “U.S person” is the starting point for determining which persons are subject to the 
swaps requirements of the CEA and CFTC’s regulations, which transactions are subject to those 
requirements, and which transactions must be counted in the calculations to determine SD and MSP 
status.  The Final Guidance defines a U.S. person as follows: 
 

(i) any natural person who is a resident of the United States; 
 
(ii) any estate of a decedent who was a resident of the United States at the time of death; 
 
(iii) any corporation, partnership, limited liability company, business or other trust, 
association, joint-stock company, fund or any form of enterprise similar to any of the 
foregoing (other than an entity described in prongs (iv) or (v), below) (a “legal entity”), in each 
case that is organized or incorporated under the laws of a state or other jurisdiction in the 
United States or having its principal place of business in the United States; 
 
(iv) any pension plan for the employees, officers or principals of a legal entity described in 
prong (iii), unless the pension plan is primarily for foreign employees of such entity; 
 
(v) any trust governed by the laws of a state or other jurisdiction in the United States, if a 
court within the United States is able to exercise primary supervision over the administration 
of the trust; 
 
(vi) any commodity pool, pooled account, investment fund, or other collective investment 
vehicle that is not described in prong (iii) and that is majority-owned by one or more persons 
described in prong (i), (ii), (iii), (iv), or (v), except any commodity pool, pooled account, 
investment fund, or other collective investment vehicle that is publicly offered only to non-
U.S. persons and not offered to U.S. persons; 
 
(vii) any legal entity (other than a limited liability company, limited liability partnership or 
similar entity where all of the owners of the entity have limited liability) that is directly or 
indirectly majority-owned by one or more persons described in prong (i), (ii), (iii), (iv), or (v) 
and in which such person(s) bears unlimited responsibility for the obligations and liabilities of 
the legal entity; and 
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(viii) any individual account or joint account (discretionary or not) where the beneficial owner 
(or one of the beneficial owners in the case of a joint account) is a person described in prong 
(i), (ii), (iii), (iv), (v), (vi), or (vii). 

 
The definition generally incorporates a “territorial” concept of U.S. person, meaning that natural 
persons and legal entities that are physically located or incorporated within U.S. territory are U.S. 
persons.  The CFTC made several important clarifications regarding the definition in the Final 
Guidance.   
 
With regard to the “principal place of business” criterion of the third prong for entities organized 
outside the U.S., the CFTC stated that it would interpret such entities to have their principal place of 
business within the U.S. if they have their center of direction, control and coordination of their 
business activities, which generally would be the headquarters, in the U.S.  In the context of funds 
and collective investment vehicles, the CFTC indicated that it would not consider the location of a 
fund’s registered office, where it holds board meetings, or where its books and records are 
maintained to be relevant in determining its principal place of business.  Rather, the CFTC would 
consider the location of the collective investment vehicle’s senior personnel who are responsible for 
either (1) the formation and promotion of the collective investment vehicle or (2) the implementation 
of the vehicle’s trading strategy to be determinative of the fund’s principal place of business.  
 
The CFTC also clarified that the U.S. person definition would not cover legal entities which are 
organized or domiciled in a foreign jurisdiction but whose swap obligations are guaranteed by a U.S. 
person.  However, as discussed below, affiliates guaranteed by a U.S. guarantor and so-called 
“conduit affiliates” of U.S. persons are treated as U.S. persons in certain respects under the Final 
Guidance.   
 
For purposes of the Final Guidance, a guarantee includes not only traditional guarantees of payment 
or performance, but also other formal arrangements that support the non-U.S. person’s ability to pay 
or perform its swap obligations under the facts and circumstances.   
 
In general, conduit affiliates are entities that function as a conduit or vehicle for U.S. affiliates 
conducting swaps transactions with third-party counterparties.  Factors in determining whether a 
non-U.S. person is a “conduit affiliate” (or “affiliate conduit”) of a U.S. person include whether:  
(1) the non-U.S. person is majority-owned, directly or indirectly, by a U.S. person; (2) the non-U.S. 
person controls, is controlled by, or is under common control with, the U.S. person; (3) the non-U.S. 
person, in the regular course of business, engages in swaps with non-U.S. third parties for the 
purpose of hedging or mitigating risks faced by, or to take positions on behalf of, its U.S. affiliate(s), 
and enters into offsetting swaps or other arrangements with such U.S. affiliate(s) in order to transfer 
the risks and benefits of such swaps with third-parties to its U.S. affiliate(s); and (4) the financial 
results of the non-U.S. person are included in the consolidated financial statements of the U.S. 
person.  Other facts and circumstances may be relevant to this determination, so these factors are 
not exclusive.  The CFTC also clarified that, in general, a conduit affiliate would not include swap 
dealers or affiliates of swap dealers. 
 
In response to comments that the information needed to determine whether a counterparty to a 
swap is a U.S. person may not be available or would be overly burdensome to acquire, the CFTC 
clarified that a counterparty will be permitted to reasonably rely on its counterparty’s written 
representation in determining whether the counterparty is within the definition of U.S. person.  
Reliance will be considered reasonable if a counterparty conducts reasonable due diligence as 
determined by the particular facts and circumstances of the transaction.  This due diligence 
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obligation is met, consistent with the external business conduct standards rules for SDs and MSPs, if 
a counterparty reasonably relies on counterparty representations, absent indications to the contrary. 
 
The CFTC also clarified that a foreign branch of a U.S. person will itself be considered a U.S. person 
because the branch does not have a separate legal identity from that of its parent.  Similarly, a U.S. 
branch of a non-U.S. person will not be considered a U.S. person.  In order to be considered a 
“foreign branch” of a U.S. person, it must be a “foreign branch” (as defined in the applicable banking 
regulation) of a U.S. bank that is subject to regulation K of the Federal Reserve Board or the FDIC’s 
International Banking Regulation, or otherwise designated as a “foreign branch” by the U.S. bank’s 
primary regulator.  A foreign branch generally would not include a subsidiary or affiliate of a U.S. 
bank that is incorporated or organized as a separate legal entity.   
 
Factors to be considered in determining if a swap transaction is with a foreign branch as defined 
above of a U.S. bank include whether:  (1) the employees negotiating and agreeing to the terms of 
the swap (or, if the swap is executed electronically, managing the execution of the swap), other than 
employees with functions that are solely clerical or ministerial, are located in such foreign branch or 
in another foreign branch of the U.S. bank; (2) the foreign branch or another foreign branch is the 
office through which the U.S. bank makes and receives payments and deliveries under the swap on 
behalf of the foreign branch pursuant to a master netting or similar trading agreement, and the 
documentation of the swap specifies that the office for the U.S. bank is such foreign branch; (3) the 
swap is entered into by such foreign branch in its normal course of business; (4) the swap is treated 
as a swap of the foreign branch for tax purposes; and (5) the swap is reflected in the local accounts 
of the foreign branch. 

SD Calculation 

  (i) De Minimis Threshold 
 
Applying the U.S. person definition discussed above to the de minimis threshold for swap dealing, 
the Final Guidance provides that a U.S. person should count all of its swap dealing activity, whether 
with U.S. or non-U.S. counterparties.  Similarly, a non-U.S. person that is a guaranteed affiliate or an 
affiliate conduit of a U.S. person is required to count all of its swap dealing activity, whether with U.S. 
or non-U.S. counterparties.   
 
A non-U.S. person that is not a guaranteed or conduit affiliate of a U.S. person is only required to 
include in its de minimis swap dealing calculation swaps with U.S. persons (other than a foreign 
branch of a U.S. SD) and guaranteed affiliates of U.S. persons.  Thus, a non-U.S. person that is not a 
guaranteed or conduit affiliate of a U.S. person is not required to count swaps with non-U.S. persons 
that are not guaranteed affiliates of U.S. persons in their de minimis calculation.  Nor are non-U.S. 
persons required to include swaps with conduit affiliates of U.S. persons in their de minimis 
calculation.  
 
Non-U.S. persons that are not guaranteed or conduit affiliates of U.S. persons also may exclude 
transactions with certain U.S. persons and guaranteed affiliates of U.S. persons that they otherwise 
would be required to count.  These exclusions are for transactions with (1) a foreign branch of a U.S. 
SD; (2) a guaranteed affiliate of a U.S. person that is an SD; (3) a guaranteed affiliate of a U.S. 
person that is not an SD but which is affiliated with an SD; and (4) a guaranteed affiliate of a U.S. 
person where the U.S. person guarantor is not a financial entity.  Non-U.S. persons that are not 
guaranteed or conduit affiliates of U.S. persons also may exclude swaps entered into anonymously 
on a registered designated contract market (“DCM”), swap execution facility (“SEF”), or foreign board 
of trade (“FBOT”) that are cleared by a derivatives clearing organization (“DCO”). 
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  (ii) Aggregation 
  
The SD rule requires that for purposes of the de minimis threshold a person must include in the 
calculation swap dealing activities of its affiliates controlling, controlled by, or under common 
control.6  The Final Guidance states that it will apply the aggregation rule to all affiliates in a 
corporate group, irrespective of whether the affiliate is a U.S. or non-U.S.  person.    
 
Accordingly, the Final Guidance provides that a person (whether U.S. or non-U.S.) is required, in 
considering whether the person is engaged in more than a de minimis level of swap dealing, to 
include all relevant swap dealing activities of all its U.S. and non-U.S. affiliates under common 
control, except that swaps of an affiliate (either U.S. or non-U.S.) that is a registered SD may be 
excluded.  The CFTC explained that this principle allows both U.S. persons and non-U.S. persons in 
an affiliated group to engage in swap dealing activity up to the de minimis threshold.  Once that 
threshold is met in the aggregate, one (or more) affiliate(s) would have to register as an SD so that 
the swap dealing activity of the remaining unregistered affiliates remains below the de minimis 
threshold.  This principle is different from that previously in effect, which permitted a non-U.S. person 
to exclude swap dealing transactions of any U.S. affiliate under common control, regardless of 
registration status, from its de minimis calculation. 

MSP Calculation 

As with the de minimis threshold, the Final Guidance requires that for purposes of the MSP 
calculation a U.S. person and a guaranteed or conduit affiliate of a U.S. person must include all swap 
positions with counterparties, whether the counterparties are U.S. or non-U.S. persons. 
 
A non-U.S. person that is not a guaranteed or conduit affiliate of a U.S. person, however, would only 
include the aggregate notional value of:  (1) swap positions with U.S. persons, (2) swap positions with 
guaranteed affiliates of U.S. persons, and (3) any swap position between another person, regardless 
of whether the counterparty is a U.S. or non-U.S. person, and a U.S. person or guaranteed affiliate of 
a U.S. person, where the potential non-U.S. MSP guarantees the obligations of the other person 
thereunder.  A non-U.S. person that is not a guaranteed or conduit affiliate of a U.S. person may 
exclude certain positions depending upon whether it is a financial entity.  If it is a financial entity, the 
non-U.S. person does not have to count toward the MSP threshold its exposure under swaps (1) with 
a foreign branch of a U.S. SD or (2) with a guaranteed affiliate of a U.S. person that is an SD, 
provided that the swap is either cleared, or the documentation of the swap requires the foreign 
branch or guaranteed affiliate to collect daily variation margin from the non-U.S. person.  If it is not a 
financial entity, the non-U.S. person would not be required to include in its MSP calculations its 
exposure under swaps with a foreign branch of a U.S. SD or the guaranteed affiliate that is an SD. 
 
In addition to these clarifications with respect to U.S. and non-U.S. persons, the Final Guidance 
provides an interpretation with respect to guarantees for purposes of the MSP calculation.  Under 
the interpretation, if a U.S. person enters into a swap guaranteed by a non-U.S. person, the swap 
should be attributed to the non-U.S. person, and if a non-U.S. person enters into a swap guaranteed 
by a U.S. person, the swap should be attributed to the U.S. person, provided that, in accordance with 
the MSP rule, the counterparty has recourse to the guarantor.  The Final Guidance further states, 
however, that in the case of a non-U.S. person guarantor of a U.S. person, the CFTC may consider not 
requiring registration of the non-U.S. person guarantor if the U.S. person registers as an MSP.  Also, 
the CFTC clarified that, where a subsidiary is subject to Basel-compliant capital standards and 

 
6 See 17 C.F.R. § 1.3(ggg)(4)(i).  For purposes of the Final Guidance, control means the possession, direct or 
indirect, of the power to direct or cause the direction of the management and policies of a person, whether 
through the ownership of voting securities, by contract or otherwise. 
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oversight by a G20 prudential supervisor, the subsidiary’s positions would generally not be attributed 
to a parental guarantor. 

Categorization of Entity-Level and Transaction-Level Requirements  

As under the proposed guidance, the Final Guidance separates the Dodd-Frank Act’s swaps 
requirements into Entity-Level Requirements, which apply to an SD or MSP as a whole, and 
Transaction-Level Requirements, which apply on a transaction-by-transaction basis.  Depending upon 
the status of the SD or MSP (as U.S., non-U.S., or a foreign branch of a U.S. SD or MSP) and its 
counterparty (as a U.S. or non-U.S. person), substituted compliance with foreign law may be available 
with respect to these requirements, as discussed below. 
 
Under the Final Guidance, Entity-Level Requirements relate to (1) capital adequacy; (2) chief 
compliance officer; (3) risk management; (4) swap data recordkeeping; (5) swap data repository 
reporting (“SDR Reporting”); and (6) physical commodity large swaps trader reporting (“Large Trader 
Reporting”).  The Final Guidance divides these requirements into two  categories.  The “First 
Category” includes the first four requirements (except for complaints and sales materials 
requirements arising under recordkeeping obligations), which generally relate to risks that arise from 
an SD’s or MSP’s operation.  The “Second Category” includes recordkeeping requirements for 
complaints and sales materials, SDR Reporting, and Large Trader Reporting, which relate to the 
market transparency and surveillance objectives of the Dodd-Frank Act. 
 
Transaction-Level Requirements, on the other hand, include (1) required clearing and swap 
processing; (2) margining (and segregation) for uncleared swaps; (3) mandatory trade execution; 
(4) swap trading relationship documentation; (5) portfolio reconciliation and compression; (6) real-
time public reporting; (7) trade confirmation; (8) daily trading records; and (9) external business 
conduct standards.  The Final Guidance classifies all Transaction-Level Requirements except 
external business conduct standards in “Category A”; external business conduct standards are 
classified as  “Category B.” 

Substituted Compliance 

If the CFTC has made a comparability determination regarding a foreign jurisdiction’s requirements, 
certain entities may substitute compliance with the applicable Dodd-Frank Act requirement with that 
of the foreign jurisdiction.  Entities that may substitute compliance after a CFTC determination 
include non-U.S. SDs or MSPs, foreign branches of U.S. SDs or MSPs, and non-U.S. counterparties 
that are not registered as an SD or MSP (“Non-Registrants”) that are guaranteed affiliates or affiliate 
conduits of U.S. persons, as discussed in more detail below.  Substituted compliance will not be 
available with respect to Large Trader Reporting or Category B Transaction-Level Requirements. 
 
The Final Guidance states that the CFTC will take an “outcomes-based” approach to comparability 
determinations, meaning that the foreign jurisdiction’s requirements must be comparable and 
comprehensive, but not necessarily identical, to the Dodd-Frank Act’s requirements.  Comparability 
determinations will be made on a requirement-by-requirement basis, rather than on the basis of the 
foreign jurisdiction’s regime as a whole.  Thus, entities relying on substituted compliance may be 
required to comply with some Dodd-Frank Act requirements (where the CFTC has not issued a 
comparability determination with respect to those requirements or has determined them to be not 
comparable) but not others (where the CFTC has made a comparability determination).  This 
potential uncertainty may be of concern to market participants. 
 
Comparability determinations will be made by the CFTC upon application.  Applicants for 
comparability determinations may include:  (1) foreign regulators, (2) a non-U.S. entity or group of 
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non-U.S. entities, (3) a U.S. bank that is an SD or MSP with respect to its foreign branches, and (4) a 
trade association or other group on behalf of similarly situated entities. 

Application of Entity- and Transaction-Level Requirements to U.S. and non-U.S. SDs and MSPs 

The Final Guidance contains tables that separately summarize the applicability of the Entity-Level 
Requirements and Transaction-Level Requirements to U.S. and Non-U.S. entities that are registered 
as SDs and MSPs, including when substituted compliance would be available.  Those tables are set 
forth below, followed by a summary of the applicability of these requirements (and when substituted 
compliance is available) derived from the tables and the guidance. 
 
  (i) Application of the Entity-Level Requirements 
  
U.S. Swap Dealer or MSP (including an affiliate of 
a non-U.S. person). Also applies when acting 
through a foreign branch. 
 

Apply

Non-U.S. Swap Dealer or MSP (including an 
affiliate of a U.S. person). 

First Category: Substituted Compliance 
 
Second Category: Apply for U.S. counterparties; 
Substituted Compliance for SDR reporting with 
non-U.S. counterparties that are not guaranteed 
or conduit affiliates; Substituted compliance 
(except for Large Trader Reporting) with non-U.S. 
counterparties7 

 
 
  (ii) Application of the Category A Transaction-Level Requirements 
  
 U.S. Person 

(other than 
Foreign Branch of 
U.S. Bank that is 
a Swap Dealer or 
MSP) 

Foreign 
Branch of U.S. 
Bank that is a 
Swap Dealer 
or MSP 

Non-U.S. Person 
Guaranteed by, or 
Affiliate Conduit 
of, a U.S. Person 

Non-U.S. Person 
Not Guaranteed 
by, and Not an 
Affiliate Conduit 
of, a U.S. Person 
 

U.S. Swap Dealer or 
MSP (including an 
affiliate of a non-U.S. 
person) 

Apply Apply Apply Apply 

Foreign Branch of 
U.S. Bank that is a 
Swap Dealer or MSP 
 

Apply 
Substituted 
Compliance 

Substituted 
Compliance 

(Subject to limited 
exception) 

Substituted 
Compliance 

(Subject to limited 
exception) 

Non-U.S. Swap Dealer 
or MSP (including an 
affiliate of a U.S. 
person) 

Apply Substituted 
Compliance 

Substituted 
Compliance 

Do Not Apply 

 
7 Substituted compliance does not apply to Large Trader Reporting (i.e., non-U.S. persons that are subject to 
part 20 would comply with it in the same way that U.S. persons comply).  With respect to the SDR Reporting 
requirement, the CFTC may make substituted compliance available only if direct access to swap data stored at 
a foreign trade repository is provided to the CFTC. 
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Regarding the Category A Transaction-Level Requirements, the CFTC clarified that it would expect 
affiliate counterparties claiming an exception from clearing on account of their affiliate status to 
comply with the conditions prescribed by the CFTC’s inter-affiliate clearing exception rulemaking,8 
including the treatment of outward-facing swaps condition in CFTC regulation 50.52(b)(4)(i). 
 
  (iii) Application of the Category B Transaction-Level Requirements 
 
 U.S. Person 

(other than 
Foreign Branch 
of U.S. Bank 
that is a Swap 
Dealer or MSP) 

Foreign Branch of 
U.S. Bank that is 
a Swap Dealer or 
MSP 

Non-U.S. Person 
Guaranteed by, or 
Affiliate Conduit 
of, a U.S. Person 

Non-U.S. Person 
Not Guaranteed 
by, and Not an 
Affiliate Conduit 
of, a U.S. Person 

U.S. Swap Dealer or 
MSP (including an 
affiliate of a non-
U.S. person) 

Apply Apply Apply Apply 

U.S. Swap Dealer or 
MSP (when it 
solicits and 
negotiates through 
a foreign subsidiary 
or affiliate) 

Apply Do Not Apply Do Not Apply Do Not Apply 

Foreign Branch of 
U.S. Bank that is a 
Swap Dealer or 
MSP 

Apply Do Not Apply Do Not Apply Do Not Apply 

Non-U.S. Swap 
Dealer or MSP 
(including an 
affiliate of a U.S. 
person) 

Apply Do Not Apply Do Not Apply Do Not Apply 

Summary of the Applicability of Entity-  and Transaction Level Requirements to U.S. and Non-U.S. 
SDs and MSPs   

• U.S. SDs and MSPs:  These registrants must comply in full with all Entity-Level 
Requirements and Transaction-Level Requirements.  Substituted compliance is not 
available, regardless of the status of counterparties as U.S. or non-U.S. persons.  As 
discussed below, however, substituted compliance may be available for foreign branches 
of U.S. SDs and MSPs with respect to Transaction-Level Requirements.  

  
• Foreign Branches of U.S. SDs and MSPs: 

o Must comply with all Entity-Level Requirements, without substituted compliance; 
 
o Must comply with all Category A Transaction-Level Requirements, but substituted 

compliance is available if the swap is either between: 
 
 Two foreign branches of U.S. SDs or MSPs or  

 
8 See Exemption for Swaps Between Certain Affiliated Entities, 78 Fed. Reg. 21,750 (Apr. 11, 2013). 
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 A foreign branch of a U.S. SD or MSP and a non-U.S. person (regardless of 

whether the non-U.S. person is a guaranteed by or an affiliate conduit of a 
U.S. person); 

 
o Must comply with Category B Transaction-Level Requirements with respect to 

swaps with a U.S. person (other than a foreign branch of a U.S. SD or MSP), with 
no substituted compliance available, but do not have to comply with such 
requirements with respect to swaps with a non-U.S. person (regardless of 
whether the non-U.S. person is guaranteed by or an affiliate conduit of a U.S. 
person) or a foreign branch of a U.S. SD or MSP; and 

 
o Under a limited exception, in swaps with a non-U.S. person (that is not 

guaranteed by, or a conduit affiliate of, a U.S. person) that takes place in a 
foreign jurisdiction other than Australia, Canada, the European Union, Hong 
Kong, Japan or Switzerland (collectively, the “Specified Jurisdictions”), the 
counterparties may comply only with the Transaction-Level Requirements of the 
foreign jurisdiction where the foreign branch is located if (1) the aggregate 
notional value of all swaps of the foreign branches of the U.S. SD or MSP in such 
countries does not exceed 5% or the aggregate notional value (expressed in U.S. 
dollars measured on a quarterly basis) of all swaps of the U.S. SD or MSP and 
(2) the U.S. SD or MSP maintains records supporting information for the 5% limit 
and to identify, define, and address any risk that may arise from non-application 
of the Transaction-Level Requirements.  The exception is not available for the 
Specified Jurisdictions because they have requested, or are expected to request, 
substituted compliance determinations. 

 
• Non-U.S. SDs or Non-U.S. MSPs (including affiliates of U.S. persons): 

o Must comply with all Entity-Level Requirements, but substituted compliance (or 
other relief) may be available with respect to: 

 
 First Category Entity-Level Requirements (for U.S. and non-U.S. persons); 

other relief may be available upon request to CFTC staff from certain 
requirements for non-U.S. affiliates guaranteed by a U.S. parent that are 
registered as SDs or MSPs and only face non-U.S. counterparties; and 

 
 Second Category Entity-Level Requirements (other than Large Trader 

Reporting) only where the counterparty is a non-U.S. person (substituted 
compliance is not available for U.S. counterparties) and in the case of SDR 
Reporting only for non-U.S. persons that are not guaranteed by or affiliate 
conduits of U.S. persons and only if the CFTC has direct access (including 
electronic access) to relevant swap data stored at a foreign trade repository; 
and 

 
o Must comply with Transaction-Level Requirements, but substituted compliance 

may be available and some requirements are not applicable depending on 
whether the counterparty is (1) a U.S. person, (2) a foreign branch of a U.S. SD or 
MSP, (3) a non-U.S. person that is guaranteed by, or an affiliate conduit of, a U.S. 
person, or (4) a non-U.S. person that is not guaranteed by, or an affiliate conduit 
of, a U.S. person: 
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 For swaps with U.S. persons (other than foreign branches of U.S. SDs and 
MSPs), all Transaction-Level Requirements apply (with no substituted 
compliance), except that (1) if the swap is executed anonymously on a 
registered DCM or SEF or on an FBOT, the non-U.S. SD or MSP will be 
deemed to have satisfied the Category A Requirements, and the swap will not 
be subject to Category B Requirements, and (2) if the foreign jurisdiction’s 
requirements are “essentially identical” to U.S. requirements (as determined 
by the CFTC or its staff on a provision-by-provision basis upon application or 
unilaterally), the non-U.S. SD or MSP may comply with those requirements; 

 
 For swaps with foreign branches of U.S. SDs or MSPs, substituted compliance 

is available for Category A Transaction-Level Requirements; the 
counterparties are not required to comply with Category B Transaction-Level 
Requirements; 

 
 For swaps with non-U.S. persons that are guaranteed by, or an affiliate 

conduit of, U.S. persons, substituted compliance is available for Category A 
Transaction-Level Requirements; the counterparties are not required to 
comply with Category B Transaction-Level Requirements; but with regard to 
an affiliate conduit of a U.S. person the parties need only comply with the 
conditions of the inter-affiliate clearing exemption (if elected); and 

 
 For swaps with non-U.S. persons that are not guaranteed by, or an affiliate 

conduit of, a U.S. person, the non-U.S. SD or MSP is not required to comply 
with any Transaction-Level Requirements. 

Application of Dodd-Frank Act Swaps Requirements to Non-Registrants 

In general, the Final Guidance provides that, where both counterparties to a swap are not registered 
SDs or MSPs, six of the CEA’s swap provisions and CFTC regulations promulgated thereunder—
clearing, trade execution, real time reporting, Large Trader Reporting, SDR Reporting, and swap data 
recordkeeping (collectively, the “Non-Registrant Requirements”)—apply to the counterparties.  
Substituted compliance may be available depending upon the status of the counterparty as a U.S. 
person or if the counterparty is a guaranteed or affiliate conduit of a U.S. person.  The table from the 
Final Guidance summarizing the applicability of the Non-Registrant Requirements is reproduced 
below, followed by a summary derived from the table and the Final Guidance. 
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 U.S. Person 
(including an 
affiliate of non-
U.S. person) 

Non-U.S. Person 
Guaranteed by, or 
Affiliate Conduit of, a 
U.S. Person 

Non-U.S. Person Not
Guaranteed by, or Affiliate 
Conduit of, by U.S. Person 
 

U.S. Person (including 
an affiliate of non-U.S. 
person) 
 

Apply Apply Apply 

Non-U.S. Person 
Guaranteed by, or 
Affiliate Conduit of, a 
U.S. person 
 

Apply 
Substituted 
Compliance9 

Do Not Apply 

Non-U.S. Person Not 
Guaranteed by, or 
Affiliate Conduit of, U.S. 
Person 

Apply Do Not Apply Do Not Apply 

Summary of the Applicability of Dodd-Frank Swaps Requirements to Non-Registrants 

• For swaps between two Non-Registrants where one (or both) of the counterparties to the 
swap is a U.S. person, the parties would be expected to comply in full with all the Non-
Registrant Requirements, and substituted compliance generally is not available; 
 

• Where both non-registrant counterparties are non-U.S. persons that are not guaranteed 
affiliates or affiliate conduits of U.S. persons, the Non-Registrant Requirements do not apply, 
except for Large Trader Reporting, which applies in all cases; 
 

• Where both non-registrant counterparties are guaranteed by, or affiliate conduits of, U.S. 
persons, the Non-Registrant Requirements apply, but substituted compliance with the Non-
Registrant Requirements may be available, except for Large Trader Reporting; and  
 

• In the case of swaps executed anonymously on a registered DCM or SEF between two Non-
Registrants (where one is a U.S. person) and cleared by a registered DCO, or executed on a 
registered FBOT and cleared, the non-registrant counterparties will only need to comply with 
Large Trader Reporting, SDR reporting, and swap data recordkeeping. 

 
The Final Guidance is available here. 

Exemptive Order 

In addition to issuing the Final Guidance, the CFTC issued the Exemptive Order on July 12, 2013, to 
provide transitional relief from certain provision of the CEA for market participants to come into 
compliance with the Final Guidance.  The Exemptive Order follows an earlier exemptive order put 
forth by the CFTC on January 7, 2013 (“January Order”), providing temporary conditional relief for 
non-U.S. SDs and MSPs and foreign branches of U.S. SDs and MSPs from certain Dodd-Frank Act 
regulatory requirements.  Specifically, the January Order conditionally provided that a non-U.S. 
 
9 Substituted compliance does not apply to Large Trader Reporting (i.e., non-U.S. persons that are subject to 
part 20 of the CFTC’s regulations  would comply with it in the same way that U.S. persons comply).  With 
respect to the SDR Reporting requirement, the CFTC may make substituted compliance available only if direct 
access to swap data stored at a foreign trade repository is provided to the CFTC. 
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person that registers as an SD or MSP could delay compliance with certain Entity-Level 
Requirements and that non-U.S. SDs and MSPs and foreign branches of U.S. SDs and MSPs could 
delay compliance with certain Transaction-Level Requirements.  The January Order expired on July 
12, 2013. 
 
Finding transitional relief still to be necessary but an extension of the January Order not appropriate, 
the CFTC issued the Exemptive Order effectively extending certain relief provided by the January 
Order and providing additional relief.  The Exemptive Order became effective upon the expiration of 
the January Order on July 13, 2013, and, except as otherwise specified, expires on December 21, 
2013. 
 
Key provisions of the Exemptive Order are discussed below. 

“U.S. Person” Definition   

The Exemptive Order provides that market participants may continue to apply the “U.S. person” 
definition contained in the January Order until October 9, 2013 (75 days after publication of the Final 
Guidance in the Federal Register, which occurred on July 26, 2013).  Notably, the January Order’s 
definition of “U.S. person” is narrower than that set forth in the Final Guidance and defines a U.S. 
person as: 

 
(i)  A natural person who is a resident of the United States;  
 
(ii) A corporation, partnership, limited liability company, business or other trust, 
association, joint-stock company, fund or any form of enterprise similar to any of the 
foregoing, in each case that is (A) organized or incorporated under the laws of a state or 
other jurisdiction in the United States or (B) effective as of April 1, 2013 for all such entities 
other than funds or collective investment vehicles, having its principal place of business in 
the United States;  
 
(iii) A pension plan for the employees, officers or principals of a legal entity described in (ii) 
above, unless the pension plan is primarily for foreign employees of such entity;  
 
(iv) An estate of a decedent who was a resident of the United States at the time of death, 
or a trust governed by the laws of a state or other jurisdiction in the United States if a court 
within the United States is able to exercise primary supervision over the administration of 
the trust; or  
 
(v) An individual account or joint account (discretionary or not) where the beneficial owner 
(or one of the beneficial owners in the case of a joint account) is a person described in (i) 
through (iv) above. 
 

Thus, in contrast to the definition in the Final Guidance, this definition does not include collective 
investment vehicles such as commodity pools and legal entities (other than certain limited liability 
entities) that are majority-owned by U.S. persons that bear unlimited responsibility for the entity’s 
obligations and liabilities.  Also the “principal place of business” test in this definition does not apply 
to collective investment vehicles (which are not covered by the definition). 
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SD and MSP Calculations   

The Exemptive Order provides that market participants may continue to apply the SD and MSP 
calculation provisions contained in the January Order until October 9, 2013.  Non-U.S. persons 
therefore may exclude from the SD de minimis and MSP threshold analysis (1) any swap where the 
counterparty is not a U.S. person, and (2) any swap where the counterparty is a foreign branch of a 
U.S. person registered as an SD.  (These exclusions are available regardless of whether the non-U.S. 
person’s swaps obligations are guaranteed by U.S. persons.)  The Exemptive Order also relieves 
certain non-U.S. persons from having to aggregate their positions for purposes of the SD analysis, as 
described below: 

 
(i) A non-U.S. person that was engaged in swap dealing with U.S. persons as of December 21, 
2012, may exclude the aggregate gross notional amount of swaps connected with such 
dealing of its U.S. affiliates under common control; 
 
(ii) A non-U.S. person that was engaged in swap dealing with U.S. persons as of December 
21, 2012, and is an affiliate under common control with a person registered as an SD may 
exclude the aggregate gross notional amount of swaps connected with the swap dealing of 
any non-U.S. affiliate under common control that is either (1) engaged in swap dealing 
activities with U.S. persons as of December 21, 2012, or (2) registered as an SD; and 
 
(iii) A non-U.S. person may exclude the aggregate gross notional amount of swaps connected 
with the swap dealing of its non-U.S. affiliates under common control with other non-U.S. 
persons as counterparties. 

Deadline for Registration as SD   

Under the Exemptive Order, a non-U.S. person that must register as an SD because of changes to the 
scope of the “U.S. person” definition or changes to the de minimis calculation or aggregation 
requirements is not required to register as an SD until two months after the end of the month in 
which such person exceeds the de minimis threshold for SD registration. 

Relief from Entity-Level Requirements10   

Paralleling the Final Guidance, the Dodd-Frank Act swap provisions applicable to SDs and MSPs are 
categorized in the Exemptive Order as “Entity-Level Requirements” and “Transaction-Level 
Requirements.”  As set forth in the Final Guidance, non-U.S. SDs and MSPs can generally comply 
with specified Entity-Level Requirements by complying with regulations of their home jurisdiction, if 
the CFTC has made a substituted compliance determination for that jurisdiction.  To provide the 
CFTC adequate time to make such determinations, the Exemptive Order relieves non-U.S. SDs and 
MSPs established in the Specified Jurisdictions from most Entity-Level Requirements for which 
substituted compliance is possible under the Final Guidance until the earlier of December 21, 2013, 
or 30 days following the issuance of a substituted compliance determination for the relevant 
requirement of the applicable jurisdiction.  Regarding SDR Reporting requirements, however, non-
U.S. SDs and MSPs established in the Specified Jurisdictions that are not part of an affiliated group 
in which the ultimate parent entity is a U.S. SD, MSP, bank, financial holding company, or bank 
holding company may delay compliance until the earlier of December 21, 2013, or 30 days following 
the issuance of a relevant substituted compliance determination, if during the relief period (1) the 
entities are in compliance with the swap data recordkeeping and reporting requirements of their 

 
10 For purposes of the Exemptive Order, the Entity-Level Requirements include all those in the Final Guidance, 
except Large Trader Reporting requirements, for which substituted compliance is not available. 
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home jurisdictions, or (2) the entities comply with certain CFTC recordkeeping requirements in the 
event their home jurisdictions lack swap data reporting requirements. 

Relief from Transaction-Level Requirements.11   

Pursuant to the Exemptive Order, a non-U.S. SD or MSP established in the Specified Jurisdictions 
may generally comply with any law and regulation of the jurisdiction in which it is established in lieu 
of complying with Transaction-Level Requirements for which substituted compliance is available 
under the Final Guidance (except with respect to clearing, trade execution, and real-time reporting 
requirements) until the earlier of December 21, 2013, or 30 days following the issuance of a 
substituted compliance determination for the relevant regulatory requirement of the applicable 
jurisdiction.  The Exemptive Order provides similar relief to foreign branches of U.S. SDs or MSPs 
located in the Specified Jurisdictions.  In addition, the Exemptive Order provides that guaranteed 
affiliates and affiliate conduits (as defined in the Final Guidance) do not have to comply with 
Transaction-Level Requirements for swaps with non-U.S. persons and foreign branches of U.S. SDs 
and MSPs until October 9, 2013.  Finally, the Exemptive Order includes relief from the Transaction-
Level Requirements for swap transactions between a non-U.S. SD or MSP with a guaranteed affiliate 
of a U.S. person in a jurisdiction other than the Specified Jurisdictions until October 9, 2013. 
 
Notwithstanding the above relief, the Exemptive Order reserves the CFTC’s enforcement authority, 
including its anti-evasion and anti-fraud authority, with respect to the covered transactions. 
 
The Exemptive Order is available here. 
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11 For purposes of the Exemptive Order, the Transaction-Level Requirements are identical to those set forth in 
the Final Guidance. 


