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THE GOVERNMENT CONTRACTS UPDATE 

Covington & Burling LLP’s Government Contracts practice regularly delivers an update on major 
news, notes, and trends relevant to government contractors. 

FROM THE HILL 

Senate Immigration Bill Includes Provisions on Waiving Competition Requirements and 
Contractor Pay 

On June 28, the U.S. Senate passed the Border Security, Economic Opportunity, and Immigration 
Modernization Act of 2013 (S. 744) (the “Immigration Bill”).  The Immigration Bill contains two 
procurement-related provisions of note.  

First, section 2108 includes a waiver provision permitting agencies to award non-competitive 
contracts used to implement the requirements of the Immigration Bill.  Consequently, under the 
Immigration Bill, an agency’s decision to award a sole source contract for the processing of 
undocumented immigrants’ applications for legal residency could not be protested at either the 
Government Accountability Office (“GAO”) or the Court of Federal Claims.  To take advantage of this 
waiver of the Competition in Contracting Act (“CICA”), the senior procurement executive of a federal 
agency must determine that the non-competitive award is “necessary” and the agency must submit 
an “explanation for such determination” to the Senate Committee on Homeland Security and 
Governmental Affairs and the House Committee on Homeland Security.  It appears that the CICA 
waiver is limited to contracts needed to implement Title II of the Immigration Bill relating to 
“Immigration Visas.”  However, there have been some concerns raised in Congress as to whether the 
waiver could be interpreted to apply to additional provisions of the Immigration Bill, such as Title I’s 
requirements for border security.  For example, Senator Patrick Leahy (D-VT)—chair of the Judiciary 
Committee, with jurisdiction over the Immigration Bill—has criticized the potential for the provision’s 
broader application as “a potential recipe for waste, fraud and abuse.”     

Second, the Immigration Bill includes an amendment introduced by Senator Joe Manchin (D-WV) that 
would exempt from the current executive salary compensation cap contracts with the Department of 
Homeland Security and the National Guard (while operating in Federal status) that relate to border 
security.  This exemption is yet another action on the executive compensation front.  Senator 
Manchin, along with Senator Barbara Boxer (D-CA), and Senator Chuck Grassley (R-IA) have 
introduced bills that would cap reimbursement of executive compensation at $230,700; 
Representative Paul Tonko (D-NY) has introduced a similar bill in the House.  These caps are  
inconsistent with the $487,000 cap proposed in the Senate’s current version of the FY 2014 
National Defense Authorization Act (“NDAA”), and the $763,000 cap in the House-passed NDAA.1  
The Immigration Bill faces an uncertain fate in the House, where stiff opposition from the Republican 
majority is expected.   
 
1 These proposals may be motivated in part by a GAO study released in April, which found that the Government 
could save approximately $500 million per year by lowering the amount it pays toward contractor salaries. 

http://www.cov.com/
http://www.gpo.gov/fdsys/pkg/BILLS-113s744es/pdf/BILLS-113s744es.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-113s1197pcs/pdf/BILLS-113s1197pcs.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-113hr1960eh/pdf/BILLS-113hr1960eh.pdf
http://www.gao.gov/assets/660/653604.pdf
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CASE DIGEST 

GAO Denies Bid Protest Alleging Conflict of Interest in Military Healthcare Contract (Onsite 
Health Inc., B-408032 (May 30, 2013)) 

On June 25, GAO rejected a bid protest by Onsite Health Inc. (“Onsite”) of a $750 million contract 
awarded by the Department of Defense (“DoD”) to an incumbent contractor, Logistics Health 
(“Logistics”).  Onsite had argued that Logistics had a conflict of interest—an “unequal access to 
information”—because the contract required bidders to propose a process for mental-health 
assessments, which Logistics had already submitted to the DoD under a separate contract.  GAO 
rejected this argument, stating that “[t]he existence of an advantage, in and of itself, does not 
constitute preferential treatment by the agency . . . [i]t is well-settled that an offeror may possess 
unique information, advantages and capabilities due to its prior experience under a government 
contract.”  GAO’s decision supports the principle that, barring evidence of preferential treatment or 
other improper action, the Government is not required to equalize competition to compensate for an 
incumbent contractor’s inherent advantages.   

OTHER NOTEWORTHY ITEMS 

Obama Administration Releases Joint Strategic Plan for Intellectual Property Enforcement 

On June 20, Victoria Espinel, the U.S. Intellectual Property Enforcement Coordinator (“IPEC”), 
submitted to the President and Congress the 2013 Joint Strategic Plan on Intellectual Property 
Enforcement (the “Plan”).  The Plan outlines a strategy to enhance and expand existing enforcement 
efforts for intellectual property (“IP”).  “Action items” include securing the Government’s supply chain 
against counterfeits and ensuring that the Government uses only legal software.   

As to counterfeit goods, IPEC will be working with federal agencies and the White House on a 
coordinated strategy to secure the United States’ global supply chain.  The Obama Administration 
also is working to finalize its Strategy on Counterfeits in the U.S. Government Supply Chain for 
release this year. As to software, the Plan notes that IPEC has been working with federal agencies to 
review practices and policies to promote the use of only legal software.  The Plan relies on a Joint 
Statement in 2011 from the U.S. Chief Information Officer, the Administrator for Federal 
Procurement Policy, and IPEC, to Senior Procurement Executives and Chief Information Officers that 
reiterated the Administration’s policy that all technology used must be properly licensed in 
accordance with applicable law.   

The Plan is part of the Government’s larger effort to address supply-chain security and cyber-security 
in response to numerous reports of counterfeit parts and software in the U.S. defense supply chain.  
We have previously reported on related efforts by the National Institute of Standards and Technology 
to update its data security and privacy guidelines.    

Small Business Administration Publishes Final Rule Imposing Stricter Requirements on Size 
Certifications (78 Fed. Reg. 38811) 

On June 28, the Small Business Administration (“SBA”) published a final rule that amends the SBA 
Program Regulations to require additional certifications from participating businesses and to impose 
tougher consequences for attempted fraud related to size certifications.  The new rule implements 
requirements of the Small Business Jobs Act of 2010 and goes into effect on August 27, 2013.  
Submissions of offers or applications for awards intended for small businesses will now require a 
certification concerning the size of the business signed by an authorized official.  Small businesses 

http://www.gao.gov/assets/660/655451.pdf
http://www.gao.gov/assets/660/655451.pdf
http://www.whitehouse.gov/sites/default/files/omb/IPEC/2013-us-ipec-joint-strategic-plan.pdf
http://www.whitehouse.gov/sites/default/files/omb/IPEC/2013-us-ipec-joint-strategic-plan.pdf
http://www.cov.com/files/Publication/cbbaf708-256d-41a2-9487-c32fb4991a85/Presentation/PublicationAttachment/36f944c0-a9c5-4652-abc6-d6bbb4ab994d/The_Government_Contracts_Update_5-15-13.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-06-28/pdf/2013-15418.pdf
http://www.gpo.gov/fdsys/pkg/PLAW-111publ240/pdf/PLAW-111publ240.pdf
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will also be required to update annually their size certifications in the Online Representations and 
Certifications Application (“ORCA”).  Further, the submission of an offer or application for an award 
intended for small business concerns will be deemed to be a size or status certification or 
representation, with a presumption of loss to the United States equal to the value of the contract or 
other instrument when a business willfully seeks and receives an award by misrepresentation.   

The new standard for presumed loss to the United States will raise the stakes for 
misrepresentations.  Under existing rules, a contractor may face liability for misrepresenting its size 
under the False Claims Act, but damages are limited to a stipulated penalty, assuming the contractor 
performed fully on the contract.  Now, however, a business may face False Claims Act exposure for 
up to three times the total value of the contract proceeds plus costs and fees.   

Proposed FAR  Amendment Regarding Applicability of Senior Executive Compensation 
Benchmark (78 Fed. Reg. 38539).   

The DoD, the General Services Administration (“GSA”), and the National Aeronautics and Space 
Administration (“NASA”) on June 26 published a proposed rule that would amend the Federal 
Acquisition Regulation (“FAR”) to implement Section 803 of the National Defense Authorization Act 
for Fiscal Year 2012 (“Section 803”).  Section 803 expanded the applicability of the existing 
executive compensation reimbursement cap to all employees of a contractor, not just the “five most 
highly compensated employees in management positions at each home office and each segment of 
the contractor.”  Notably, an interim rule has provided that compensation costs incurred after 
January 1, 2012, under contracts awarded on or after January 31, 2011, would be subject to the 
senior executive benchmark.  The proposed final rule, however, would retroactively apply Section 
803’s requirements to all contracts awarded before January 31, 2011.  Interested parties should 
submit written comments on or before August 26, 2013. 

 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our government contracts group: 

Alan Pemberton +1.202.662.5642 apemberton@cov.com 
Robert Nichols +1.202.662.5328 rnichols@cov.com 
Susan Cassidy +1.202.662.5348 scassidy@cov.com 
Jennifer Plitsch +1.202.662.5611 jplitsch@cov.com 
Steven Shaw +1.202.662.5343 sshaw@cov.com 
Scott Freling +1.202.662.5244 sfreling@cov.com 
Anuj Vohra +1.202.662.5362 avohra@cov.com 
Jade Totman +1.202.662.5556 jtotman@cov.com 
Jonathan Wakely +1.202.662.5387 jwakely@cov.com 
 

This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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