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THE GOVERNMENT CONTRACTS UPDATE 

Covington & Burling LLP’s Government Contracts practice regularly delivers an update on major 
news, notes, and trends relevant to government contractors. 

THE FY 2014 NATIONAL DEFENSE AUTHORIZATION ACT   

On June 6, by a vote of 59-2, the House Armed Services Committee (“HASC”) passed H.R. 1960, the 
National Defense Authorization Act (“NDAA”) for Fiscal Year (“FY”) 2014.  The full bill is not yet 
posted, but prior markups, approved amendments, and official summaries are available.  In all, the 
bill authorizes $552.1 billion for national defense spending and $85.8 billion for overseas 
contingency spending.  These amounts are consistent with base budget levels in the FY 2013 NDAA.  
Further: 

 Capping Executive Compensation Cost Recovery.  The HASC tackles an ongoing dispute 
concerning contractors’ recovery of costs for executive compensation on cost-type contracts.  A 
statutory formula currently sets a cap of $763,029; unchanged, it soon will allow for recovery of 
over $950,000.  Weeks ago, however, the White House proposed to cap recovery at $230,700, 
commensurate with the Vice President’s salary.  This met resistance, and the White House 
recently proposed a higher cap of $400,000, commensurate with the President’s salary, for all 
defense and civilian contractor executives.  Still, the White House allowed for “narrowly targeted 
exceptions” for scientists, engineers, and other specialists, provided that an agency head 
determines that the exception is necessary to ensure continued access to specialized, needed 
skills and capabilities.  Section 812 of the FY 2014 NDAA largely rejects these White House 
proposals.  It maintains the $763,029 cap for defense and civilian contractors, adjusted 
annually based on the Bureau of Labor Statistics’ employment cost index.  It also would bar a 
“covered contractor”—essentially, any contractor awarded more than $500,000,000 in Federal 
contracts during the previous fiscal year—from recovering costs for its five top earners, company-
wide.  But, it still allows agency heads to approve of “narrowly targeted exceptions,” much like 
the White House’s proposal.  

 Energy Efficiency Priorities.  During a May 23 interview, Assistant Secretary of Defense for 
Operational Energy Plans and Programs Sharon Burke advised that energy efficiency is becoming 
an increasingly important consideration in Department of Defense (“DOD”) procurements.  
Hinting at contracting opportunities, she noted that her office is tracking $1.6 billion in energy-
efficiency improvements for FY 2013.  But while the HASC has commended DOD for its 
prioritization of energy efficiency, the FY 2014 NDAA would prohibit DOD from pursuing 
Leadership in Energy and Environmental Design (“LEED”) standards if the investment is not fully 
offset by the amount of energy conserved.  Additionally, approved amendments offered by 
Representative Kenneth Michael (“Mike”) Conaway (R-Tex.) would bar DOD from refurbishing or 
constructing new biofuel facilities without express congressional approval, limit DOD’s ability to 
produce or procure biofuels, and exempt DOD from the alternative-fuel requirements set by 
Section 526 of the Energy Independence and Security Act of 2007. 

http://www.cov.com/
http://docs.house.gov/meetings/AS/AS00/20130605/100884/CRPT-113-AS00-Vote018-20130605.pdf
http://docs.house.gov/meetings/AS/AS00/20130605/100884/BILLS-113HR1960ih.pdf
http://armedservices.house.gov/index.cfm/files/serve?File_id=4161cd66-5e41-4d4e-a98f-9cc1ddbcec91
http://www.gpo.gov/fdsys/pkg/BILLS-112hr4310enr/pdf/BILLS-112hr4310enr.pdf
http://www.cov.com/files/Publication/57ed1d18-a420-458d-919a-3e34e57cc4d5/Presentation/PublicationAttachment/a637fc0a-e873-4e12-b22a-600a62732071/Covington_Government_Contracts_Update_42913.pdf
http://www.whitehouse.gov/sites/default/files/omb/legislative/letters/executive-compensation-proposal-letter-boehner.pdf
http://docs.house.gov/meetings/AS/AS00/20130605/100884/BILLS-113-HR1960-S001154-Amdt-24.pdf
http://docs.house.gov/meetings/AS/AS00/20130605/100884/BILLS-113-HR1960-C001062-Amdt-3.pdf
http://docs.house.gov/meetings/AS/AS00/20130605/100884/BILLS-113-HR1960-C001062-Amdt-2.pdf
http://docs.house.gov/meetings/AS/AS00/20130605/100884/BILLS-113-HR1960-C001062-Amdt-4.pdf
http://www.gpo.gov/fdsys/pkg/PLAW-110publ140/pdf/PLAW-110publ140.pdf


COVINGTON & BURLING LLP 
 

 C&B 
 2 

 Safe Harbor for Counterfeit Parts.  On May 16, DOD released a proposed rule on detecting and 
avoiding counterfeit electronic parts.  Based in part on the FY 2012 NDAA, this rule would shift 
many responsibilities and liabilities onto contractors—for example, a contractor could not bill for 
the costs of replacing counterfeit electronic parts unless the parts were provided by the 
Government, and only if the contractor had a DOD-approved counterfeit-detection process and 
provided early warning to the Government.  By contrast, Section 812 of the FY 2014 NDAA offers 
a more generous safe harbor, allowing contractors to bill for the cost of replacing counterfeit 
parts that were “procured from an original manufacturer or its authorized dealer, or from a 
trusted supplier,” or that are, under some circumstances, obsolete. 

 Scrutiny of Source-Selection Methodologies.  HASC Chairman Howard Philip (“Buck”) McKeon (R-
Calif.) has criticized DOD’s use of lowest-priced, technically-acceptable (“LPTA”) procurements; 
indeed, his June 5 markup warns that “[t]he committee believes that awarding contracts based 
on an LPTA basis should not become [DOD’s] default position[.]”  Thus, his original markup 
directs the Comptroller General to review DOD’s use of LPTA—consulting with defense 
contractors, as necessary—and to report on its findings by June 30, 2014.  But even so, an 
approved amendment offered by Congressman Robert Andrews (D-N.J.) would obligate DOD to 
make cost or price “at least equal [in] importance” to any other evaluation criterion in any DOD 
procurement, absent a waiver by the Secretary of Defense. 

The full House is expected to begin considering the FY 2014 NDAA next week.  We will continue to 
report on significant developments as this bill works through Congress. 

RECENT DEVELOPMENTS IN GOVERNMENT CONTRACTING 

Other Proposed Amendments to the FY 2014 NDAA 

Although recent markups have not included these requests, DOD still is asking Congress to amend 
the FY 2014 NDAA with several other provisions. 

 Limiting Protest Options.  DOD has asked Congress to require that contractors choose either the 
Government Accountability Office (“GAO”) or the U.S. Court of Federal Claims for bid protests 
against DOD contract awards.  DOD claims that the current system, which allows contractors that 
lose at GAO to re-file at the Court, unnecessarily prolongs contract disputes and awards.  
Congress rejected a similar DOD request for last year’s NDAA. 

 Contractor Punishment for ”Small” Fraud Claims.  DOD has asked Congress to provide 
suspension and debarment officials (“SDOs”) with authority to punish contractors for “small” 
fraud claims.  Under this proposal, the SDOs for DOD and the National Aeronautics and Space 
Administration (“NASA”) could impose administrative penalties and fines, with doubled damages, 
for fraud claims up to $500,000.  Although these “smaller frauds” could be prosecuted under 
existing law, limited agency resources often force the Department of Justice to focus on larger 
claims.  Opponents argue that vesting SDOs with this punitive authority could ultimately subvert 
the purpose of suspension and debarment—sanctions intended to protect the Government, not 
to punish contractors. 

Suspension & Debarment 

The U.S. Court of Appeals for the Eleventh Circuit is considering the Government’s appeal of a 
decision by the U.S. District Court for the Northern District of Alabama, which held that the 
Government cannot maintain its suspension of affiliates for longer than 18 months where legal 
proceedings have been initiated against the affiliates’ parent company, but not against the affiliates.  
In this regard, Federal Acquisition Regulation (“FAR”) 9.407-4 provides that “[i]n no event may a 
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suspension extend beyond 18 months, unless legal proceedings have been initiated within that time 
period.”  As such, the trial court lifted the suspension of two U.S. subsidiaries of the Public 
Warehousing Co. KSC (“PWC”), a Kuwaiti entity accused of defrauding the U.S. Army of over 
$6 billion on supply contracts during the Iraq war.  Although none of PWC’s affiliates had been 
accused of wrongdoing, the Government still suspended many of PWC’s affiliates, along with PWC, in 
2009. 

The central issue now before the Eleventh Circuit is whether an affiliate’s suspension can be 
extended beyond 18 months without legal proceedings being initiated against the affiliate.  The trial 
court had accepted the premise—and on appeal, the parties do not dispute—than an entity can be 
initially suspended based solely on that entity’s affiliation with a suspended entity.  But even so, the 
Eleventh Circuit’s decision might still speak to an affiliate’s ability to offer evidence demonstrating its 
present responsibility at the time that its initial suspension is imposed, or during its suspension.  

Cybersecurity 

In late February we reported on President Obama’s “Improving Critical Infrastructure Cybersecurity” 
Executive Order (“EO”), which broadly called for improved cybersecurity standards for “Critical 
Infrastructure”—“systems and assets, whether physical or virtual, so vital to the United States that 
the incapacity or destruction of such systems and assets would have a debilitating impact on 
security, national or economic security, national public health or safety, or any combination of these 
matters.”  The EO directed the National Institute of Standards and Technology (“NIST”) to develop a 
framework for reducing cyber risks, and it directed DOD, the General Services Administration 
(“GSA”), and the FAR Council to recommend cybersecurity standards for 16 areas of critical 
infrastructure.   

In response to NIST’s revised SP 800-53, “Security and Privacy Controls for Federal Information 
Systems and Organizations,” published on April 30, GSA is analyzing how NIST’s catalog of security 
controls will impact the Federal Risk and Authorization Management Program, or FedRAMP.  Further, 
facing a June deadline to respond to the White House, GSA—on its behalf, and for the other agencies, 
as well—has sought input from the procurement community.  In a May 12 Request for Information 
(“RFI”), GSA identifies 37 questions under 3 general categories: (1) the best means to incorporate 
cybersecurity protections into the procurement process, including which types of contracts and 
evaluation schemes are optimal; (2) commercial best practices, as to identify the best standards 
currently in use; and (3) conflicts between existing laws, policies, practices, and contract terms.  
Comments are due by June 12. 

Comments already submitted in response to the RFI have addressed a number of issues, including 
the need to (1) define procurement standards that are sufficiently flexible to address the continually 
evolving nature of cyber threats and advances in underlying technology; (2) harmonize the existing 
mix of statutes, regulations, and policies so that contractors can adequately address those 
requirements; (3) balance the need for security against the desire for robust competition, especially 
as to commercial contractors; and (4) train the Government’s acquisition workforce to better 
understand and address cybersecurity risks.  A draft report from GSA is expected soon. 

Access to Contractor Data 

Effective May 22, the Defense FAR Supplement (“DFARS”) has been amended—here, and with minor 
corrections noted here—to give Government support contractors rights to access proprietary 
technical data belonging to prime contractors and other third parties, provided that the data owner 
may require that the support contractor and its employees adhere to a non-disclosure agreement 
with certain restrictions and remedies.  A “covered Government support contractor” is “a contractor 

http://www.cov.com/files/Publication/9b24c602-d112-4e11-8006-fa6840ad4fdf/Presentation/PublicationAttachment/3a0a80eb-877f-4b5e-87ca-1fce0cba3e19/The_Government_Contracts_Update_2-21-13.pdf
http://www.whitehouse.gov/the-press-office/2013/02/12/executive-order-improving-critical-infrastructure-cybersecurity
http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-53r4.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-05-13/pdf/2013-11239.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-05-22/pdf/2013-12055.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-06-06/pdf/2013-13403.pdf
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under a contract, the primary purpose of which is to furnish independent and impartial advice or 
technical assistance directly to the Government in support of the Government’s management and 
oversight of a program or effort.”  This rule implements Section 821 of the FY 2010 NDAA.   

CASE DIGEST 

First Circuit Dismisses Qui Tam Complaint Under First-To-File Rule (United States ex rel. 
Heineman-Guta v. Guidant Corp., No. 12-1867 (1st Cir. May 31, 2013)) 

A unanimous panel of the U.S. Court of Appeals for the First Circuit held that the False Claims Act’s 
(“FCA”) first-to-file rule can apply even if a first-filed complaint is legally insufficient.  In October 
2008, qui tam relator Elaine Bennett filed a complaint against Boston Scientific Corp. (“BSC”), 
alleging an unlawful BSC kickback scheme to promote BSC’s medical equipment.  Bennett and the 
Government later agreed to voluntarily dismiss the matter.  In November 2009, however, while 
Bennett’s complaint still was under seal, Heidi Heineman-Guta filed a qui tam complaint against 
BSC.  Her complaint alleged the same essential facts as Bennett’s; thus, the trial court applied the 
FCA’s first-to-file rule and dismissed Heineman-Guta’s complaint.  Heineman-Guta appealed, arguing 
that the first-to-file rule should not apply because Bennett’s “barebones” complaint was too vague to 
satisfy the pleading standards of Federal Rule of Civil Procedure 9(b), which require that “a party [] 
state with particularity the circumstances constituting fraud or mistake.”   

The First Circuit affirmed the trial court decision, rejecting Heineman-Guta’s argument.  The Court 
held that, although a complaint asserting fraud must comply with Rule 9(b), the application of the 
FCA’s first-to-file rule is a separate question.  The first-to-file rule exists to encourage timely 
whistleblower actions that give adequate notice to the Government of potential fraud.  Thus, even if 
a complaint fails to provide the factual particularity required under Rule 9(b), it still can trigger the 
first-to-file rule.  And as such, Bennett’s earlier complaint, even if legally deficient, still barred 
Heineman-Guta’s; the additional details of fraud alleged by Heineman-Guta were, essentially, 
window-dressing.  The Court advised, however, that an “overly broad and speculative complaint 
lacking essential facts” might not trigger the first-to-file rule, as it would be insufficient in the first 
instance to adequately notify the Government of fraud. 

A deepened Circuit split now exists on this issue, with the First and D.C. Circuits on one side, the 
Sixth and Ninth Circuits on the other. 

Court Again Stripped of Jurisdiction Over Most Protests of Task and Delivery Order Awards 
(Chameleon Integrated Servs., Inc. v. United States, No. 13-144C (Fed. Cl. May 29, 2013)) 

According to a recent decision by Judge Eric G. Bruggink, the U.S. Court of Federal Claims no longer 
exercises unrestricted jurisdiction over bid protests challenging task and delivery order awards under 
Indefinite-Delivery, Indefinite-Quantity (“IDIQ”) contracts.  Chameleon Integrated Services, Inc., had 
challenged the award of a task order by the Department of Agriculture under Streamlined Technology 
Application Resource for Service II (“STARS II”), a government-wide acquisition contract (“GWAC”) 
administered by GSA, as arbitrary and capricious.  GWACs are task or delivery order contracts for 
information technology services and products.  They are centrally administered by one of three 
agencies, either the GSA, the National Institutes of Health, or NASA, but a GWAC task order can be 
issued by any Government agency.  In a brief written opinion, the Court dismissed Chameleon’s 
protest, finding that the Federal Acquisition Streamlining Act of 1994 (“FASA”) strictly limits the 
Court’s jurisdiction over task or delivery order protests to protests that the order increases the scope, 
period, or maximum value of the IDIQ.   

http://www.intelligence.senate.gov/pdfs/military_act_2009.pdf
http://media.ca1.uscourts.gov/pdf.opinions/12-1867P-01A.pdf
http://media.ca1.uscourts.gov/pdf.opinions/12-1867P-01A.pdf
http://www.uscfc.uscourts.gov/sites/default/files/BRUGGINK.CHAMELEON052913.pdf
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Not mentioned in Judge Bruggink’s decision is the complicated jurisdictional history of these 
protests.  In 1994, FASA barred all protests of task or delivery order awards under IDIQ vehicles, 
save for protests alleging that “the order increases the scope, period or maximum value of the 
contract under which the order is issued.”  That limitation lasted until 2008, when Congress 
authorized contractors to protest any task or delivery order award of greater than $10 million, and on 
any basis, but only at the GAO, and only for three years.  The 2008 legislation included a “sunset 
date” allowing GAO to hear these protests only until May 27, 2011, when GAO’s expanded 
jurisdiction would automatically expire.  In the FY 2011 NDAA, however, Congress deferred the 
sunset date for hearing protests of task and delivery order awards under Title 10 (DOD, NASA, and 
U.S. Coast Guard) IDIQ contracts until September 30, 2016; by contrast, the sunset date for hearing 
protests of task and delivery order awards under Title 41 (non-defense) IDIQ contracts still passed on 
May 27, 2011, as planned.  Yet at that point, neither GAO nor the Court reverted to FASA’s original 
restrictions; instead, both concluded that Congress’s failure to extend the sunset date for hearing 
protests of task and delivery orders awarded under Title 41 contracts allowed each to exercise 
unrestricted jurisdiction over these protests.  In fact, in a contemporaneous decision, Judge Bruggink 
affirmed the Court’s newfound jurisdiction over a protest challenging the Department of Labor’s 
award of a task order under a GSA GWAC.  See Med Trends, Inc. v. United States, No. 11-420 (Fed. 
Cl. Aug. 19, 2011) (“There is no question that, had this protest been brought one month earlier, the 
court would not have been able to exercise jurisdiction.”).  

Nevertheless, this brief period of expanded jurisdiction ended with Section 813 of the FY 2012 
NDAA.  That legislation standardized the September 30, 2016 sunset date for GAO jurisdiction as 
applicable to both Title 10 and Title 41 IDIQ contracts—essentially reinstating the jurisdictional limits 
that existed from 2008 until 2011.  Judge Bruggink’s recent opinion now affirms those limits.  Thus, 
a protest still can challenge the award of a task or delivery order under a defense or non-defense 
IDIQ, but only in the following circumstances:  (1) if the protest alleges that a task or delivery order of 
any value exceeds the scope, period, or maximum value of the IDIQ, it can be filed at the Court or 
GAO; or (2) if the protest alleges any other grounds, and the value of the task or delivery order 
exceeds $10 million, it can be filed only at the GAO.  Here, Chameleon’s protest challenged a task 
order award of greater than $10 million, but it did not allege that the order increased the GWAC’s 
scope, period, or maximum value; thus, it was dismissed for lack of jurisdiction.  

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our Government Contracts group: 
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Robert Nichols +1.202.662.5328 rnichols@cov.com 
Susan Cassidy +1.202.662.5348 scassidy@cov.com 
Jennifer Plitsch +1.202.662.5611 jplitsch@cov.com 
Steven Shaw +1.202.662.5343 sshaw@cov.com 
Scott Freling +1.202.662.5244 sfreling@cov.com 
Anuj Vohra +1.202.662.5362 avohra@cov.com 
Jade Totman +1.202.662.5556 jtotman@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  
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© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 

http://www.gpo.gov/fdsys/pkg/BILLS-111hr5136pcs/pdf/BILLS-111hr5136pcs.pdf
http://image.exct.net/lib/fefd167774640c/m/1/BRUGGINK+MED0913111.pdf
http://image.exct.net/lib/fefd167774640c/m/1/BRUGGINK+MED0913111.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-112hr1540enr/pdf/BILLS-112hr1540enr.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-112hr1540enr/pdf/BILLS-112hr1540enr.pdf
mailto:%20apemberton@cov.com
mailto:%20rnichols@cov.com
mailto:%20scassidy@cov.com
mailto:%20jplitsch@cov.com
mailto:%20sshaw@cov.com
mailto:%20sfreling@cov.com
mailto:%20avohra@cov.com
mailto:%20jtotman@cov.com
mailto:unsubscribe@cov.com?subject=Unsubscribe%20from%20e-alert

	E-Alert | Government Contracts
	The Government Contracts Update
	The FY 2014 National Defense Authorization Act
	Recent Developments in Government Contracting
	Other Proposed Amendments to the FY 2014 NDAA
	Suspension & Debarment
	Cybersecurity
	Access to Contractor Data

	Case Digest
	First Circuit Dismisses Qui Tam Complaint Under First-To-File Rule (United States ex rel. Heineman-Guta v. Guidant Corp., No. 12-1867 (1st Cir. May 31, 2013))
	Court Again Stripped of Jurisdiction Over Most Protests of Task and Delivery Order Awards (Chameleon Integrated Servs., Inc. v. United States, No. 13-144C (Fed. Cl. May 29, 2013))


