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FAR COUNCIL ISSUES INTERIM RULE TO MAKE OPEN-ENDED INDEMNITY 
CLAUSES UNENFORCEABLE 

Today, the Federal Acquisition Regulatory Council (“FAR Council”) published a new interim rule in the 
Federal Register clarifying the unenforceability of certain contract provisions that would require the 
Government to indemnify a contractor or any other person or entity for damages, costs, or fees, or 
any other loss or liability that could lead to a violation of the Anti-Deficiency Act (“ADA”),  
31 U.S.C. § 1341.  This interim rule comes in response to a Department of Justice (“DOJ”) opinion 
released on November 15, 2012, and subsequent Office of Management and Budget (“OMB”) 
guidance issued on April 4, 2013.   

In its opinion, the DOJ explained that an open-ended, unrestricted indemnification clause agreed to 
by an authorized government agent potentially violates the ADA because it represents an “obligation 
exceeding an amount available in an appropriation or fund.” 31 U.S.C. § 1341(a)(1)(A).  It may also 
“involve” the Government in an “obligation” for “payment of money before an appropriation is 
made.” Id. § 1341(a)(1)(B).  The ADA requires that violations of Section 1341(a) be reported 
immediately to the President and Congress, with a copy of each report going to the Comptroller 
General.  Id. § 1351.  Officers or employees who are found to have violated the ADA are subject to 
administrative discipline, and knowing and willful violators may face criminal penalties.  Id. §§ 1349, 
1350.  

Open-ended, unrestricted indemnification clauses are found in some commercial End User License 
Agreements (“EULA”) or Terms of Service (“TOS”) for information technology acquisitions, including 
cloud computing and other software and services delivered through the internet, and the DOJ’s 
opinion was provided in the context of web services agreements.  The DOJ noted that the online 
context does not change the legal rules regarding the presumptive invalidity of an open-ended 
indemnification clause, but TOS agreements in this relatively new and growing area present some 
distinct legal issues, both because of the absence of traditional paper contracts and because of the 
ease with which government employees can enter into agreements that purport to bind the United 
States. 

The OMB’s subsequent guidance outlined a series of recommended management actions to ensure 
that agencies act in compliance with the ADA, including required consultation with agency counsel 
and review of a GSA-maintained list of approved social media applications governed by TOS 
agreements compatible with federal law.  The OMB also called on the FAR Council to promptly 
develop appropriate government-wide regulations to address the risk of an ADA violation identified in 
DOJ’s opinion and to facilitate a consistent approach across agencies for ensuring that future 
Federal contract actions do not involve the type of open-ended indemnification provisions that could 
give rise to ADA violations. 

The FAR Council’s new rule amends the FAR to clarify that any legal agreement that includes a 
clause requiring the Government to indemnify the contractor or any other person for damages, costs, 
fees, or other liability that would constitute an ADA violation is unenforceable against the 
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Government.  Furthermore, no Government-authorized end user shall be deemed to have agreed to 
such clause by virtue of it appearing in the contract, and such a clause is deemed to be stricken 
from the agreement, which is meant to prevent any Government violations of the ADA.  This new rule 
also automatically applies to any micro-purchase.  However, this new rule will not apply if the 
indemnification is expressly authorized by statute and specifically authorized under applicable 
agency regulations and procedures.  These excepted situations are expected to be rare. 

The FAR Council noted that while this interim rule focused only on open-ended indemnification 
clauses, other clauses could violate the ADA as well, such as a clause that automatically renews a 
contract if it obligated the Government to pay for supplies or services in advance of the agency’s 
appropriation.  Thus, the FAR Council indicated that additional rules or guidance may be necessary to 
address these circumstances. 

The FAR Council explained that “urgent and compelling reasons” existed to promulgate this interim 
rule without prior public comment, but that the Council will consider public comments received in 
response to this interim rule in the formation of the final rule.  Interested parties are invited to 
submit written comments within the next 60 days. 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our government contracts group: 

Alan Pemberton +1.202.662.5642 apemberton@cov.com 
Jennifer Plitsch +1.202.662.5611 jplitsch@cov.com 
Scott Freling +1.202.662.5244 sfreling@cov.com 
Stephanie Barclay +1.202.662.5502 sbarclay@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   
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