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LEGISLATION ENABLING DEFERRED PROSECUTION AGREEMENTS IN THE UK 
BECOMES LAW 

The Crime and Courts Bill, which contains the implementing legislation for Deferred Prosecution 
Agreements (“DPAs”) in the UK, received Royal Assent on 25 April 2013.  The legislation will enable 
the UK Serious Fraud Office (“SFO”) and the Crown Prosecution Service (“CPS”) to enter into DPAs 
from early 2014 to deal with certain economic crimes, including bribery, fraud and money 
laundering. 

The UK Solicitor General, Oliver Heald QC, announced in October 2012 the UK Government’s 
intention to introduce implementing legislation for DPAs.  The move reflected an acknowledgement 
expressed in the UK Ministry of Justice’s May 2012 consultation paper on DPAs that: (1) there was 
little incentive for companies to self-report due to significant uncertainty over where that process 
would lead and (2) the options available to UK prosecutors for tackling economic crime – criminal 
prosecution or civil recovery – were unduly limited.   

OVERVIEW OF THE DPA PROCESS 

The newly-enacted legislation contemplates that – following the commencement of a criminal 
investigation into suspected bribery, fraud or money laundering – the SFO or CPS (the “Prosecutor”) 
may enter into negotiations aimed at securing a DPA with an organisation if the Prosecutor 
concludes that a DPA might be appropriate.  Prosecutors will not be permitted to enter into DPAs 
with individuals. 

Once the Prosecutor and organisation have formulated an agreed statement of facts concerning the 
alleged offence, the statement will be presented in private to a Crown Court judge.  Details of the 
alleged wrongdoing, a draft indictment, the agreed – or contemplated – conditions to be included in 
the DPA and a list of any issues that have not yet been resolved also will be provided to the judge at 
the preliminary hearing or hearings.  

At the conclusion of the preliminary hearing(s), the judge will be asked by the Prosecutor to declare 
that resolving the matter by means of a DPA is in the interests of justice and that the proposed terms 
of the DPA are fair, reasonable and proportionate.  In appropriate circumstances, the judge may 
decide that certain steps must be taken, or further lines of inquiry pursued, before he/she will 
consider issuing the declaration. 

Following the preliminary hearing(s), agreement of the terms of the proposed DPA between the 
Prosecutor and organisation and the resolution of any outstanding issues, the Prosecutor and 
organisation will return to the Crown Court for a final hearing in private.  The purpose of that hearing 
will be for the Prosecutor to seek the Court’s approval of the DPA.  If the DPA is approved, a voluntary 
bill of indictment charging the organisation with the relevant offence will be prepared, which will be 
suspended so long as the DPA remains in effect.  The Prosecutor also must publish details of the 
DPA and the declarations made and reasons provided by the judge at the preliminary hearing(s).  
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THE TERMS OF THE DPA 

In addition to containing a statement of facts relating to the organisation’s alleged conduct, the DPA 
must specify the length of time for which it will have effect. The legislation does not contain 
prescriptive guidance regarding the substance of DPAs but provides a non-exhaustive list of 
requirements that a DPA may impose on an organisation, which include: 

 the payment of a financial penalty; 

 the amount of any profit or benefit to be disgorged; 

 the amount of any reparation to victims or donations to a charity; 

 an obligation on the part of the organisation to co-operate in any investigation related to the 
alleged offence; and/or 

 an obligation on the part of the organisation to implement or enhance an existing compliance 
programme. 

With respect to financial penalties, the legislation states that the financial penalties imposed in 
connection with a DPA must be “broadly comparable to the fine that a court would have imposed * * 
* following a guilty plea.”  A guilty plea in the UK currently permits a reduction in the financial penalty 
imposed of up to one third.  The UK Sentencing Council is expected to issue guidance on corporate 
criminal fines, including for those offences eligible for resolution by means of a DPA, and it may be 
that DPAs will result in a comparable reduction. 

The DPA also may impose time limits within which the organisation must comply with the 
requirements imposed on it and set out the consequences in the event the organisation fails to 
comply with the terms of the DPA. 

HANDLING BREACHES OF A DPA 

The Prosecutor can apply to the Crown Court at any time while the DPA is in effect if it believes that 
the organisation has failed to comply with the requirements of the DPA.  In such circumstances, the 
Court must decide – on the balance of probabilities – whether the organisation has breached the 
DPA.  If the Court finds that it has, it can either: (1) ask the Prosecutor and organisation to agree a 
proposal for remedying the breach or (2) terminate the DPA. 

VARYING A DPA 

In deciding whether to permit changes in – or early termination of – a DPA, the Crown Court judge 
will be required to determine whether variation or early termination would be fair, reasonable and 
proportionate and otherwise in the interests of justice. 

EXPIRY OF THE DPA 

Once the DPA has expired – assuming that the organisation has complied with the requirements of 
the DPA – the Prosecutor will not be permitted to bring criminal proceedings against the organisation 
for the DPA offence unless the organisation can be shown to have known – or should have known – 
that it provided inaccurate, misleading or incomplete information to the Prosecutor. 
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CODE FOR PROSECUTORS 

It is expected that the Director of Public Prosecutions and the Director of the SFO shortly will issue a 
draft Code for Prosecutors containing additional details on the DPA process, including guidance on 
the principles to be applied when deciding whether a DPA is the appropriate means of resolving a 
particular case and the disclosure obligations of Prosecutors. 

CONCLUDING COMMENTS 

While the UK approach toward DPAs builds upon the extensive and long standing use of DPAs and 
similar tools by enforcement authorities in the US, substantial differences remain between the 
approaches of the two regimes.  Arguably the most pronounced distinction between UK and US DPAs 
is the role played by the judiciary in assessing and approving DPAs and handling alleged breaches of 
a DPA.  

The UK version of DPAs envisions an early and active role for judges, in contrast to the judiciary’s 
traditionally less active role in approving DPAs in the US. The UK process also requires that any 
alleged breaches of a DPA will be reviewed by a judge.  This stands in contrast to the US, where the 
US Department of Justice generally determines whether a breach of a DPA has occurred and how 
such a breach should be remedied. 

Another difference between the US and the UK DPA mechanisms is the fact that the availability of 
DPAs to resolve crimes in the UK currently is restricted to a limited list of economic crimes, including 
fraud, bribery and money laundering.  In the US, prosecutors can use DPAs to resolve an increasingly 
broad array of allegations.  Further, in the UK, DPAs are also only available to organisations.  By 
contrast, US prosecutors may enter into DPAs with individuals: in 2012, several high-profile 
individual agreements were reached, including with the cyclist Floyd Landis and five former 
executives of the re-insurance company General Re. 

The introduction of DPAs in the UK has provided the SFO and CPS with an additional tool for dealing 
with economic crime involving corporates. When the legislation comes into effect – most probably in 
early 2014 – it will increase the likelihood of global settlements in multi-jurisdictional cases involving 
fraud, corruption or money laundering. 

The level of judicial involvement in the UK DPA system is designed to enshrine transparency in the 
process and takes the ultimate outcome of a DPA negotiation out of the hands of the Prosecutor.  
While this is a laudable objective, the involvement of the judiciary inevitably introduces additional 
uncertainty into the process.  It is not difficult to conceive of negotiations that have taken a number 
of months to reach the Court being greatly protracted or even terminated by a judge who takes the 
view that what has been proposed is not fair, just or reasonable or that it is not in the interest of 
justice to pursue discussions.  By that stage the Prosecutor will have amassed case materials 
provided by the organisation in the course of the negotiations.  While this material cannot be used in 
a subsequent criminal prosecution, it can serve as a source of leads for further investigatory work by 
the Prosecutor.  

Further questions remain over the nature of the admissions that may have to be made by an 
organisation to secure a DPA, and in particular whether the prosecutor is likely to insist on an 
admission of the involvement of a “controlling mind” of the organisation in the alleged wrongdoing 
or, in the appropriate case, the lack of adequacy of an organisation’s systems and controls. 
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It remains to be seen whether concerns about the level of uncertainty inherent in the UK DPA 
process or about any admissions that may have to be made will be justified and sufficient to deter 
organisations from reporting instances of possible wrongdoing and seeking to enter into discussions 
with the Prosecutor. 

 

If you have questions concerning the material discussed in this client alert, please contact the 
following members of our Anti-Corruption Practice Group in London: 

Robert Amaee +44.(0)20.7067.2139 ramaee@cov.com 
Casey Cooper +44.(0)20.7067.2035 ccooper@cov.com 
David Lorello +44.(0)20.7067.2012 dlorello@cov.com 
John Rupp +44.(0)20.7067.2009 jrupp@cov.com 
Alexandra Melia +44.(0)20.7067.2393 amelia@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 265 Strand, London WC2R 1BH.  All rights reserved. 
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