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Contracting In A Perfect Storm Of Enforcement Risk: Part 1 

Law360, New York (May 22, 2013, 1:04 PM ET) -- Government contractors find themselves operating in 
an era of unprecedented accountability as a result of the Enron-type accounting troubles, the 
investigations following the financial crisis, and the high-profile waste, fraud and abuse related to the 
wars in Iraq and Afghanistan. Although contractors have long contended with the civil False Claims Act 
and the Foreign Corrupt Practices Act, recent legislative developments and shifting enforcement 
priorities have caused the risks posed by these statutes to increase substantially. This dynamic also 
involves a push by politicians for more aggressive use of administrative suspension and debarment. 
  
This article, the first in a three-part series, traces the major trends in FCA and FCPA enforcement and 
analyzes the potentially devastating interplay between these trends and increased reliance on 
administrative exclusion. The second and third articles in this series discuss key — but often overlooked 
— steps that savvy contractors should take to manage their legal risk. 
  
False Claims Act 
  
Although the FCA dates back to the Civil War era, it has taken on greater significance over the past five 
years. Since January 2009, recoveries under the FCA have exceeded $13.3 billion, the largest four-year 
total in the U.S. Department of Justice's history. Nearly $5 billion of this total was recovered in 2012 
alone, constituting a single-year record for FCA recoveries. And while the largest of these actions have 
occurred within the health care industry, DOJ is increasingly pursuing FCA actions in federal 
procurement fraud cases, as evidenced by the $1.7 billion recovered in such cases in the last three years 
alone, a figure that exceeds the amount recovered in any comparable period. 
  
This trend is rooted, in part, in statutory changes such as recent amendments to the FCA that expanded 
contractors’ exposure under so-called “reverse false claim” and “implied certification” theories of 
liability. Additionally, the DOJ has been pursuing novel applications of the FCA against nontraditional 
contractors, such as cyclist Lance Armstrong. 
 
Fiscal considerations also have driven FCA enforcement, as the government has recognized that FCA 
recoveries can provide relief to cash-strapped agencies in times of budgetary strain.[1] Indeed, it hardly 
seems a coincidence that, in the wake of the 2008 financial crisis, more money has been recovered 
under the FCA over the last four years than in any comparable period in our country’s history. Whatever 
the underlying cause, all government contractors should recognize that the enormous compliance risks 
posed by the FCA show no sign of abating. 
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Foreign Corrupt Practices Act 
  
The number of FCPA enforcement actions brought by the U.S. Securities and Exchange Commission and 
the DOJ also has risen sharply in recent years. During the three-year period from 2004 to 2006, just 32 
FCPA enforcement actions were initiated. By comparison, the SEC and the DOJ instituted 162 FCPA 
actions during the three years from 2009 to 2011, an increase of over 500 percent. And while the total 
number of FCPA enforcement actions dipped in 2012 (purportedly due to federal resources being 
diverted to publishing a new FCPA Resource Guide), DOJ has publicly pledged that the FCPA will remain 
a key enforcement priority in the coming years.[2] 
  
Mirroring the rise in FCPA enforcement in the United States, other countries also have begun to step up 
their anti-corruption enforcement efforts through the introduction of new legislation. Foremost among 
these examples is the U.K. Bribery Act, which is notable not only for its breathtaking jurisdictional reach 
— the former director of the U.K.’s Serious Fraud Office once declared that “[c]orruption by [a] foreign 
entity abroad will be within our jurisdiction even if it has nothing to do with UK activities” — but also 
because it substantive provisions are harsher than the FCPA’s in several respects, including longer prison 
terms and the elimination of exceptions for facilitating payments or promotional expenses. 
 
Additionally, China, Brazil and Canada all have adopted or proposed significant anti-corruption measures 
in the past two years. For government contractors with international business operations, this 
expansion of global anti-corruption enforcement only represents a further increase in compliance risk. 
  
Suspension and Debarment 
  
With federal dollars increasingly scarce, congressional interest in suspension and debarment has surged 
as elected representatives have clamored to stake out increasingly tougher stances on procurement 
fraud, waste and abuse. Members on both sides of the aisle have demonstrated a willingness to exert 
enormous political pressure on agency debarring officials to make greater use of administrative 
exclusion, a dynamic that has driven the number of suspensions and debarments from just over 1,900 in 
2009 to more than 3,300 in 2011. 
  
Moreover, Congress also has taken matters into its own hands by enacting legislation that would 
automatically require debarment in response to wrongdoing. The March 2013 continuing appropriations 
resolution signed by President Obama retains provisions, first adopted in the Consolidated 
Appropriations Act of 2012, which forbid certain agencies from contracting with any corporation 
convicted of a felony within the preceding 24 months unless a specific finding is made that exclusion is 
not warranted. 
 
These provisions invert the traditional debarment process: Rather than imposing debarment only if a 
contractor is found to be nonresponsible, the statute requires the functional equivalent of debarment 
unless the contractor is found to be presently responsible. And state legislatures have followed suit with 
similar bills calling for automatic debarment, the most notable of which is a particularly draconian New 
Jersey proposal, a trend which only underscores the new reality faced by contractors in the current 
political climate. 
  
Not surprisingly, the increased exposure to liability and the expanded use of administrative exclusion 
described above has forced contractors to grapple with how to manage legal risk in such a challenging 
business environment. In the next two articles in this series, we will discuss practical, but often 
overlooked, strategies for mitigating this risk. 



 

 

  
--By Steve Shaw, Robert Nichols and Mike Wagner, Covington & Burling LLP 
  
Steve Shaw is senior of counsel, Robert Nichols is a partner and Mike Wagner is an associate in 
Covington's Washington, D.C., office. This series of articles is based on the authors' briefing paper, 
available here. 
  
The opinions expressed are those of the authors and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] Indeed, the attorney general himself said as much in a recent public address, stating: 

Particularly in these challenging economic times — when resources are scarce, government budgets are 
on the chopping block, and so many of us have been asked to do more with less — the need to act as 
sound stewards of every taxpayer dollar — and to aggressively pursue those who would take advantage 
of their fellow citizens — has never been more clear or more urgent. 
 
[2] In a November 2012 address, then-Assistant Attorney General Lanny Breuer, currently the vice 
chairman of Covington & Burling LLP, characterized FCPA enforcement as a “critical mission” and 
declared that “robust FCPA enforcement has become part of the fabric of the Justice Department.” 
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