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E-ALERT | Government Contracts 

April 29, 2013 

THE GOVERNMENT CONTRACTS UPDATE 

Covington & Burling LLP’s Government Contracts practice regularly delivers an update on major 
news, notes, and trends relevant to government contractors. 

CASE DIGEST 

FOIA Requests May Be Expedited (Citizens for Responsibility & Ethics in Washington v. Fed. 
Election Comm'n, 711 F.3d 180 (D.C. Cir. 2013)) 

The U.S. Court of Appeals for the D.C. Circuit has issued a decision that may lead to significant 
changes in how federal agencies process Freedom of Information Act (FOIA) requests.  By statute, an 
agency must respond to a FOIA request within 20 working days (or within 30 working days when 
“unusual circumstances” apply) with an agency “determination.”  5 U.S.C. § 552(a)(6).  But this 
“determination” typically is of little substance; it tends to be a boilerplate acknowledgment that the 
agency is processing the request, and it is often followed by a long waiting period, during which the 
agency dedicates itself to preparing a substantive response.  Recently, however, the D.C. Circuit held 
that, “within the relevant time period, an agency must determine whether to comply with a request—
that is, whether a requester will receive all the documents the requester seeks,” and further that the 
“agency . . . at least inform the requester of the scope of the documents that the agency will 
produce, as well as the scope of the documents that the agency plans to withhold under any FOIA 
exemptions.”  The information required by the court appears similar to the type of information seen 
in a Vaughn Index, although not necessarily at the same level of detail.  The court also noted that “[i]t 
is not enough that, within the relevant time period, the agency simply decide to later decide.”  Even 
though FOIA requesters may greet this decision enthusiastically, it undoubtedly portends significant 
changes to how an agency responds to FOIA requests, and the effort required.  It is unclear whether 
agencies can, in fact, reliably and successfully comply with this interpretation of the FOIA statute. 

Contractor Alleging Improper Termination Need Not Prove that the Government Intended To 
Harm (Tigerswan, Inc. v. United States, 12-62C, 2013 WL 1336730 (Fed. Cl. Apr. 2, 2013)) 

Federal courts generally have held that a contractor alleging an improper termination for 
convenience must show that the Government acted in bad faith.  E.g., Torncello v. United States, 
681 F.2d 756 (Ct. Cl. 1982).  Recently, though, the U.S. Court of Federal Claims held that a 
contractor need not show Government animus, or intent to harm, to establish bad faith.  The 
contractor alleging an improper termination, TigerSwan, accused the Government of breach by 
improperly canceling its contracts for security services in Iraq and Afghanistan only to steer the work 
to another contractor.  TigerSwan sought lost profits and interest.  The Government argued that the 
case should be dismissed because the contractor had not alleged that the Government, in bad faith, 
terminated the contract with the “intent of harming the plaintiff.”  But the court denied the 
Government’s motion, suggesting that the Government may be liable if it abused its discretion in 
terminating a contract, which can occur based on “improper self-dealing for its own benefit or to 
benefit another contractor.”  The court cited other cases where the Government breached by 
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terminating for convenience with an intent to get a better price for itself, or where the Government 
entered a contract without intending to allow the awardee to perform under the contract.  TigerSwan 
thus had alleged sufficient facts to demonstrate a “potential breach of contract for improper 
termination for convenience based on the government’s alleged ‘abuse of discretion’ and failure to 
honor its contract with TigerSwan.”  In light of the current sequestration, as well as the drawdown in 
Iraq and Afghanistan, this ruling may well signal an increase in these types of claims. 

NEWS FROM THE HILL 

House Passes Bill Preventing Contracting with Tax-Delinquent Contractors 

As reported in the March 7, 2013 edition of The Government Contracts Update, Reps. Jason Chaffetz 
(R-Utah) and Jackie Speier (D-Cal.) have proposed the Contracting and Tax Accountability Act of 2013 
(HR 882), which would prohibit the Government from awarding a contract or grant in excess of the 
Simplified Acquisition Threshold unless the prospective contractor or grantee certifies in writing that 
it has no seriously delinquent tax debts.  In addition, an agency will be required to propose 
contractors with a seriously delinquent tax debt for debarment unless the agency makes a written 
finding of urgent and compelling circumstances justifying a waiver.  The bill was recently passed by 
the U.S. House of Representatives, and the White House has spoken approvingly of the bill; indeed, it 
is very similar to legislation that President Obama proposed in 2007 as a senator.  The House 
declined to pass a similar bill that would prohibit tax-delinquent individuals from working for the 
federal government.  As reported in previous updates, this bill follows Congressional trends in recent 
years of increasing pressure on agencies to debar contractors, and of seeking to remove agency 
discretion over debarment decisions by implementing automatic debarment triggers. 

Proposed Rule Requiring the Use of Commercial and Government Entity (CAGE) Codes 

The Department of Defense, General Services Administration, and NASA have proposed to amend 
the Federal Acquisition Regulation to require the use of CAGE codes for foreign entities for award 
values above the micro-purchase threshold.  These codes would include the North Atlantic Treaty 
Organization CAGE (NCAGE).  The CAGE code is a five-character identification number used 
throughout the Federal Government.  The proposed rule would also require offerors owned or 
controlled by another business entity to identify that entity during System for Award Management 
(SAM) registration.  A potential question to be considered in the rulemaking process is how related 
entities should be treated for purposes of SAM registration and the certifications and disclosures 
required within that registration, an issue that can be troubling for large government contractors with 
complicated corporate structures.  Interested parties can submit written comments on or before 
June 17, 2013.  

Obama’s Defense Budget Would Decrease the Allowability Ceiling for Contractor Executive 
Pay 

President Obama’s proposed FY 2014 defense budget would decrease the allowability ceiling for 
recovering contractor executive pay under cost-type contracts.  Last year we reported on a similar 
White House initiative, which would have linked allowable executive pay to the pay of Cabinet 
officials.  In contrast, the new proposal would use the Vice President’s salary as a benchmark.  
Currently a statutory formula allows contractors to request the reimbursement of up to $763,000 in 
pay as an allowable cost; if tied to the Vice President’s salary, however, allowability would be capped 
at $230,700.  In other words, although contractors still could pay a higher salary, they would be 
unable to recover more than $230,700 from the Government.  However, as previously reported, the 
Court of Federal Claims has made clear that new allowability caps implemented retroactively can 
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result in contractual breaches by the Government, entitling contractors with covered contracts to 
financial recoveries.  Contractors should be aware of this potential entitlement and how best to 
preserve and pursue their rights.  

Proposed Rule on a Superior Supplier Incentive Program for the Navy 

Earlier this month, the Department of the Navy published a notice concerning its plan to establish a 
Superior Supplier Incentive Program (SSIP), which would be available to contractors demonstrating 
exemplary performance under certain criteria.  Receiving this classification could allow the 
contractor to receive “more favorable contract terms and conditions” related to progress payments, 
priority for the adjudication of final labor and indirect cost rates, and an increase in intervals 
between business system reviews.  This plan would subsume the Navy’s previous proposed initiative 
known as the Preferred Supplier Program (PSP), which proposed better progress payments as well as 
customized contract reporting requirements for preferred companies that won awards.  See 78 Fed. 
Reg. 21116 (April 9, 2013).   

OTHER NOTEWORTHY ITEMS 

Sequester Furloughs Go Into Effect 

Following sequestration, several federal agencies have announced furlough plans.  The Department 
of Defense Secretary Chuck Hagel has announced that 14 furlough days are likely to occur beginning 
in May.  Last week at the Office of Management and Budget (OMB), 480 employees began unpaid 
furloughs, comprising roughly eight in ten of OMB’s staff.  We understand that OMB furloughs will 
continue today, and for the next nine Mondays.  Similarly, last week the Federal Aviation 
Administration began to reduce the hours of all of its 47,000 employees.  And, the IRS Acting 
Commissioner announced that furloughs for all employees will occur on May 24, June 14, July 5, July 
22, and August 30, which will require “all public-facing operations” to close on those days.  
Furloughs of government employees may affect contractors because agencies may move slower in 
contract administration, and continuity dealing with contracting issues could also be impacted. 

340B Drug Discount Program Update 

As reported in a previous client alert, 2013 is an eventful year for the 340B Drug Discount Program.   

 The White House has proposed a 0.1 percent user fee on 340B drug purchases to help finance 
the 340B drug discount program and increase the budget of the Health Resources and Services 
Administration (HRSA) from $4 million to $10 million. 

 HRSA recently approved an extension to hospitals not able to meet the April 7 deadline to 
change their drug purchasing and replenishment systems for the GPO exclusion, as restated in 
HRSA’s February 7 policy release.  After the new deadline of August 7, HRSA will begin 
conducting annual recertification of hospitals, at which time all participating 340B hospitals 
must attest that they are in compliance with all 340B program requirements. 

 Sen. Chuck Grassley (R-Ia.) sent a letter to HRSA expressing concern that “hospitals are reaping 
sizeable 340B discounts on drugs and then turning around and upselling them to fully insured 
patients covered by Medicare, Medicaid, or private health insurance in order to maximize their 
spread.”  Senator Grassley also seeks to have HRSA better understand how 340B savings are 
being used by covered entities.   

 Finally, in a recent court decision regarding the issue of how to calculate safety-net hospitals’ 
disproportionate share (DSH) percentages, the U.S. Court of Appeals for the Sixth Circuit upheld 
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a regulation that would exclude dual eligible patients from part of the equation of a 
disproportionate patient percentage (DPP) calculation, which may have the effect of lowering the 
number of hospitals that qualify as DSH hospitals. 

 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our Government Contracts group: 

Alan Pemberton +1.202.662.5642 apemberton@cov.com 
Robert Nichols +1.202.662.5328 rnichols@cov.com 
Susan Cassidy +1.202.662.5348 scassidy@cov.com 
Jennifer Plitsch +1.202.662.5611 jplitsch@cov.com 
Steven Shaw +1.202.662.5343 sshaw@cov.com 
Scott Freling +1.202.662.5244 sfreling@cov.com 
Anuj Vohra +1.202.662.5362 avohra@cov.com 
Jade Totman +1.202.662.5556 jtotman@cov.com 
Stephanie Barclay +1.202.662.5502 sbarclay@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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