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NATIONAL POISON PREVENTION WEEK 

By Presidential designation, the third week of March is National Poison Prevention Week.1  This week 
may sharpen the focus of consumer advocacy organizations and federal agencies, such as the 
Consumer Product Safety Commission (“CPSC”), on industry compliance with the requirements of the 
Poison Prevention Packaging Act (“PPPA”)2 and the Federal Hazardous Substances Act (“FHSA”).3  
This is a good time, therefore, to ensure that your company’s products comply with the PPPA and the 
FHSA.   

Poison Prevention Packaging Act and Federal Hazardous Substances Act Requirements    

The PPPA requires certain household and other consumer products to be packaged in child-resistant 
packaging that is “significantly difficult” for children under the age of five to open within a 
reasonable time, but not difficult for adults to use properly.4  For a package to be considered child-
resistant, a total of 80% of the children tested according to the procedure outlined in CPSC 
regulations must not open the package during a 10 minute test period.5  Covered products include 
over-the-counter drugs, prescription drugs, dietary supplements containing iron, some cosmetics, 
certain household chemicals, and some mouthwashes.6  If a product is covered by the PPPA, its 
manufacturer or importer must also issue a certificate of conformity with the packaging 
requirements.7   

The FHSA requires precautionary labeling on hazardous household products to help consumers 
safely store those products and to relay information about first aid.8  The nature of the precautionary 
label varies depending on the nature of the hazard.  For instance, the word “DANGER” must appear 
on substances which are extremely flammable, corrosive, or highly toxic.9  To require labeling, a 
product must be intended for use in a household or by children and must also be hazardous, which 
is defined to include substances that are toxic, corrosive, an irritant, flammable, or substances that 
may cause injury or illness as a proximate result of any foreseeable handling or use.10  The FHSA 
also bans children’s products containing concentrations of lead above a proscribed limit.11   

 
1 Last year’s Presidential Proclamation on National Poison Prevention Week can be found here.  An EPA press release 
related to this year’s National Poison Prevention Week can be found here. 
2 15 U.S.C. §§ 1471, et seq.  
3 15 U.S.C. §§ 1261, et seq.  
4 15 U.S.C. §§ 1471-72, 16 CFR §§ 1700.15.  CPSC regulations further outline the test method used to determine 
compliance with the packaging standard.  16 CFR § 1700.20.  
5 16 CFR § 1700.20(a)(2).   
6 For a full list of the types of products covered see 16 CFR § 1700.14. 
7 15 U.S.C. § 2063(a)(1).   
8 15 U.S.C. § 1261(p).   
9 15 U.S.C. § 1261(p)(1)(C).   
10 15 U.S.C. § 1261(f),(p).  The terms toxic, corrosive, irritant, and flammable are further defined in CPSC regulations.  See 
16 C.F.R. §§ 1500.3-1500.41.       
11 15 U.S.C. § 1278a.  Children’s products may not contain a lead concentration greater than 100 parts per million, and 
also may not contain a concentration in surface coating greater than 90 parts per millions.  15 U.S.C. § 1278a(a)(2)(C); 16 
C.F.R. § 1303.1(a).     

http://www.cov.com/
http://www.whitehouse.gov/the-press-office/2012/03/16/presidental-proclamation-national-poison-prevention-week-2012
http://yosemite.epa.gov/opa/admpress.nsf/0c0affede4f840bc8525781f00436213/e1da9aa90da3285485257b32004e84fc!OpenDocument
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CPSC Enforcement Activity  

Courts have held that the PPPA and FHSA do not create private rights of action for purportedly 
injured consumers.12  However, plaintiffs have brought tort claims alleging injury to children caused 
by non-child-resistant packaging under a design defect theory, and courts have held that the PPPA 
does not preempt these claims.13  Although some courts have held that the FHSA preempts state law 
tort claims for breach of a duty to warn based on labeling requirements that differ from those of the 
FHSA,14 other courts have allowed private plaintiffs to bring state law negligence actions based on a 
violation of the FHSA’s labeling requirements.15    

Moreover, under the Consumer Product Safety Act (“CPSA”) and related laws, the CPSC has broad 
authority to enforce consumer product safety laws, including the PPPA and the FHSA.  For example, 
the CPSC may mandate a recall if a product’s packaging or label fails to meet the requirements of 
the PPPA or the FHSA, or strongly encourage a voluntary recall.  The CPSC has already announced at 
least two PPPA-related recalls in 2013, directed at over-the-counter drugs and dietary supplements 
containing iron.    

Not only must covered products comply with the PPPA and FHSA, but also the PPPA and FHSA create 
additional compliance obligations under the CPSA.  The CPSC has broad authority to impose civil and 
criminal penalties for failures timely to report substantial product hazards and for PPPA or FHSA 
noncompliance.  For example, the CPSA prohibits:  

 the sale, distribution, or importation of any product that is not in conformity with an applicable 
consumer product safety rule (including the PPPA and FHSA);16  

 failure to inform the CPSC immediately of any defects, noncompliance, and substantial product 
hazards, including noncompliance with the PPPA or FHSA;17  

 failure to furnish a certificate of conformity or issuing a false certificate;18 and  

 misrepresentations to the CPSC regarding the scope of consumer products subject to a CPSC 
action or material misrepresentations during the course of a CPSC investigation.19  

Under the Consumer Product Safety Improvement Act (“CPSIA”), the CPSC may impose enhanced 
civil and criminal penalties for violation of the CPSA and related laws, including civil penalties of up 
to $15,000,000 per related series of violations.20    

In light of the risk of mandatory corrective action and civil and criminal penalties for violations of 
consumer product safety laws, companies that sell, manufacture, distribute, or import products 
covered by the PPPA or the FHSA should ensure that their products and practices are compliant.  
Covington & Burling LLP has extensive experience representing manufacturers, importers, and 
retailers before the CPSC, and our attorneys would be pleased to respond to any inquiries about 
consumer product safety laws.    

 
12 See, e.g., Robinson v. Rooto Corp., 617 F. Supp. 2d 748, 751 (W.D. Tenn. 2008) (PPPA); Gibson v. Wal-Mart Stores, Inc., 
189 F. Supp. 2d 443, 448-49 (2002) (PPPA); Milanese v. Rust-Oleum Corp, 244 F.3d 104, 110 (2nd Cir. 2001) (FHSA).   
13 See Bumpas v. HOC Indus. Inc., No. CIV-10-486, 2011 WL 2861651 at *2 (E.D. Okla. Sept. 1, 2011); Pickney v. Zep. 
Mfg., Co., No. 94-CV-0742, 1997 WL 204903 at *7 (N.D.N.Y Apr. 15, 1997). 
14 See, e.g., Moss v. Parks Corp., 985 F.2d 736, 737-38 (4th Cir. 1993).  
15 See Wallace v. Parks Corp, 212 A.D.2d 132, 141 (N.Y. 4th Dep’t 1995).   
16 15 U.S.C. § 2068(a)(1).  
17 15 U.S.C. § 2068(a)(2).  
18 15 U.S.C. § 2068(a)(6).  
19 15 U.S.C. § 2068(a)(13). 
20 15 U.S.C. § 2069.   
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If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our advertising and consumer law group: 

Sarah Wilson +1.202.662.5397 swilson@cov.com 
Phil Kehl +1.202.662.5086 pkehl@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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