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COURT OF APPEAL CONFIRMS APPLICATION OF “ALL SUMS” PRINCIPLE TO 
MESOTHELIOMA CLAIMS UNDER EMPLOYERS’ LIABILITY POLICIES 

Introduction 

In an important victory for policyholders, on 6 February 2013, the Court of Appeal in London 
handed down a judgment in International Energy Group Limited v. Zurich Insurance PLC UK 
Branch that will have wide-ranging implications for the handling of mesothelioma claims under 
employers’ liability (“EL”) policies.   

The Court of Appeal has now provided a binding precedent under English law establishing that 
any insurer that has covered an employer for any period during which an employee was 
negligently exposed to asbestos by the employer is liable to indemnify the employer under a 
triggered policy for the full amount of compensation payable to the employee, even though, as 
here, the insurer has only provided cover for part of the relevant period.  This is the principle 
referred to in the USA as “All Sums”. The Court of Appeal, relying on the Supreme Court’s 
decision of March 2012 in the Employers’ Liability Policy Trigger Litigation, reversed the judgment 
of Mr Justice Cooke of January 2012.  

Background 

The claimant policyholder, a solvent company previously known as Guernsey Gas, settled a 
mesothelioma claim by a former employee whom it had employed for a period of 27 years (from 
1961 to 1988) for the sum of about £278,000. It then sought to recover the full amount of 
compensation from its EL insurer, Zurich, whose predecessor company had only insured 
Guernsey Gas for the last 6 out of the 27 years of employment. Zurich claimed that it was only 
liable for a proportion of the victim’s compensation equivalent to the portion of the claimant’s 
employment for which it had been on the risk.   The trial Judge, Mr Justice Cooke, found in favour 
of Zurich on the basis of what he held to be the applicable Guernsey law, although  some of his 
comments also provided helpful “obiter” support for the existence of the “All Sums” principle 
under English Law.    

The Court of Appeal Decision 

The Court of Appeal overturned the decision of the trial judge and held that there was a sufficient 
causal link between the employee’s exposure to asbestos during the years when the policyholder 
was insured by Zurich and his contraction of mesothelioma for the policyholder to have a 
contractual right to an indemnity against Zurich for the full amount, i.e. all sums for  which it was 
liable.  The fact that exposure during other periods of the employee’s employment was also an 
effective cause of the disease was irrelevant to the policyholder’s right to a complete indemnity 
against Zurich. In reaching this decision, Lord Justice Toulson, delivering the leading judgment, 
specifically approved the views on allocation of asbestos liability expressed in the ground-
breaking 1981 US decision of Keene Corporation v Insurance Company of North America.  
 
The Court of Appeal agreed with the trial judge in also dismissing Zurich’s argument that, even if 
it was prima facie liable for the totality of the compensation, it would be unfair for it to have to 
provide a full indemnity to a solvent policyholder.  Zurich had argued, first, that it would be 
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entitled as a matter of equity to contribution from the policyholder, on the basis that the 
policyholder should be deemed “self-insured” in respect of those periods in which the employee 
had been exposed to asbestos but for which the policyholder had not purchased insurance from 
Zurich.  Its second and third arguments were based on the principles of unjust enrichment and 
natural justice. The Court of Appeal however followed the Judge in holding that equitable 
principles should not undermine the application of ordinary contract law principles, especially 
where, as here, the contract language was clear.  
  
As the policyholder would be liable under UK law for the totality of an employee’s damages in any 
policy year during the employee’s period of exposure, that policyholder is entitled to recover 
those damages from its insurer in any such year.  Thus, where a policyholder is liable for an 
employee’s damages arising from exposure to asbestos over many years, that policyholder is 
entitled to a full indemnity in respect of those damages under any EL insurance policy it 
purchased, beginning from the date of the employee’s first exposure to asbestos. 
 
The Court of Appeal has refused Zurich permission to appeal to the Supreme Court but it seems 
likely that Zurich will apply to the Supreme Court itself for such permission. 
 
Implications for EL Policyholders Defending Claims by Employees 

The “All Sums” principle, as it has been applied in practice in the USA, gives policyholders 
significant flexibility in seeking coverage from their insurers. As a policyholder is entitled to seek 
full indemnity (subject to policy limits) from any one triggered insurer, it can choose the insurer 
that offers the best coverage, and thereby avoid gaps, insolvent periods, settled periods or 
policies subject to schemes of arrangement.  Insurers selected by policyholders will then seek to 
recover contribution from other insurers on risk during the period of exposure.  

Implications for PL Policyholders Defending Claims by Non-Employees 

This judgment does not apply to PL policies, and PL insurers will likely continue to refuse to 
indemnify policyholders on an exposure basis in respect of claims by non-employees, on the 
authority of Bolton v Municipal Mutual. However, the Supreme Court’s support for a less literal 
interpretation of commercial insurance policies in the Employers’ Liability Policy Trigger Litigation 
and other aspects of its approach to the interpretation of the EL policies in that case could 
provide a basis for re-consideration of the Bolton decision in a PL context in the near future, 
which would open the way for the present decision to assist PL policyholders, too.  The “all sums” 
principle would likely be very valuable to PL policyholders, who may hold policies whose terms 
differ considerably over a period of years. 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our firm: 

Roger Enock +44.(0)20.7067.2015 renock@cov.com 
Richard Mattick +44.(0)20.7067.2023 rmattick@cov.com 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve 
their goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please 
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