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E-ALERT | Europe 

October 19, 2012 

EU PARLIAMENT COMMITTEE VOTES TO STRENGTHEN EXTRACTIVE INDUSTRY 
DISCLOSURE RULES AND EXTEND THEM TO ADDITIONAL SECTORS 

The EU Parliament’s Legal Affairs Committee voted recently to strengthen significantly the 
Commission’s proposed mandatory disclosure regime for payments to governments by certain 
businesses in the extractive industries and other sectors. The enhanced requirements would 
apply to companies with publicly traded securities in the EU, large EU-registered companies, and 
certain financial services entities. (The Commission’s original proposal, contained in a new 
Accounting Directive and amendments to the Transparency Directive (2004/19/EC), was 
described in the Covington E-Alert “EU Proposes Mandatory Disclosure Rules for Extractive 
Industries.”)  This development follows the publication by the U.S. Securities and Exchange 
Commission (“SEC”) of its final rule implementing enhanced extractive industries disclosure 
requirements for payments to governments  (See the Covington Advisory “SEC Adopts Resource 
Extraction Payment Rules”). 

Highlights of the amendments approved by the  EU Legal Affairs Committee include the following: 

 Country-by-country disclosure requirements would be extended beyond the extractive and 
logging industries covered by the Commission’s initial proposal to also encompass the 
banking, construction and telecommunications sectors; 

 The materiality of payments to the recipient government would no longer be relevant for 
determining if disclosure is required -- instead disclosure would be mandatory in any country 
where payments total at least €80,000; 

 Companies in the extractive and logging industries would be obligated to report payments on 
a project-by-project basis pursuant to a definition of “project” that  is more granular than the 
Commission’s original proposal.1 

The vote could put Parliament on a potential  collision course with the EU Council, representing 
EU Member States, which voted in June 2012 to set a minimum threshold of €500,000 for 
country reporting and to drop project-by-project reporting all together.  Both moves seem 
intended to address the concerns of many in industry.   

Under the Council’s position on the new Accounting Directive, businesses would be required to 
prepare a list of projects in each country where they have at least €500,000 in payments to 
government, but without disclosing the amounts spent on each project.  The Council also would 
limit all of the reporting requirements to businesses in the extractive and logging industries. 

WHAT CAN BUSINESSES DO? 

The amended legislation will now go from the Legal Affairs Committee to the full Parliament for 
consideration, with a vote likely this autumn or early next year.  Simultaneously, negotiations will 
be undertaken between the Council and key members of Parliament in an effort to find a 

 
1 As of the date of this alert, the Legal Affairs Committee had not released final versions of its reports amending the 
Commission’s proposals with respect to the new Accounting Directive and the amended Transparency Directive.  This 
alert is based on a review of provisional versions of the amendments that were voted in committee. 
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compromise satisfactory to both bodies.  To become law, both the Council and the Parliament 
must approve the legislation.  
 
At this stage, we would make the following general recommendations: 
 
 Businesses should act now.  The window of opportunity to help shape the legislation is rapidly 

closing, but it is not too late to make a difference.  Companies should determine as soon as 
possible if the proposed measures would impact their compliance, accounting and internal 
control procedures, if changes to the legislation would be desirable and how best to engage. 

 Businesses should have an effective outreach strategy.  Under the Parliament’s procedural 
rules, it is difficult to offer new amendments in the plenary session, a situation that will be 
further complicated by the negotiations between the Parliament and the Council.  With a 
carefully considered strategy, however, companies could introduce Parliamentary 
amendments and/or impact the negotiations between the Parliament and the Council.  

 Businesses can closely monitor the legislative process, even if they do not put forward their 
own amendments.  New  compromise amendments affecting industry may emerge as a result 
of negotiations between Parliament and the Council. 

BACKGROUND 

The Reporting Requirement Approved by the Legal Affairs Committee 

The  legislation approved by the Legal Affairs Committee would require preparation of an annual 
report -- to be made publicly available -- on payments to governments by certain businesses on a 
country-by-country basis.  A business potentially would be subject to the requirements if it : 

 Has publicly traded securities in the EU; or 

 Is an entity involved in certain financial services; or 

 Is a “large undertaking,” meaning an EU registered enterprise that meets at least two of the 
following criteria on its balance sheet date: (i) balance sheet total in excess of €20 million; (ii) 
net turnover in excess of €40 million; (iii) an average of more than 250 employees during the 
fiscal year.   

Under the Legal Affairs Committee’s amendments, enterprises in the banking, construction and 
telecommunications sectors would be subject to country-by-country reporting requirements, in 
addition to companies in the extractive and logging industries.  Extractive and logging industry 
companies also would be obliged to report payments on a project-by-project basis. 

While the Commission originally had proposed that reporting would be required only when 
“material to the recipient government,” the Legal Affairs Committee would replace this materiality 
standard with a relatively low reporting threshold of €80,000 for country reporting.  This is likely 
to be below what many companies would view as material under current corporate reporting 
requirements and could necessitate the deployment of additional resources to ensure 
compliance.  It also appears that per-project reporting would not be required for any project 
where payments total less than €80,000.  

The legislation approved by the Legal Affairs Committee would require the following to be 
reported: 

 The amount per type and the amount of each individual payment made to each level of 
government within a financial year; 

 Where those payments have been attributed to a specific project, the amount per type and 
the amount of each individual payment made for each such project within a financial year. 
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Payments covered would include: 

 Production entitlements;  

 Taxes on profits;  

 Royalties;  

 Dividends;  

 Signature, discovery and production bonuses;  

 License fees, rental fees, pipeline transit fees, entry fees; 

 Infrastructure improvements; 

 Other considerations for licenses and/or concessions and other direct benefits including 
payments in kind; 

 Payments to government security forces relating to the specific industry activity. 

Comparison with the Council’s Position 
In addition to specifying in somewhat greater detail than the Council the types of payments 
subject to the reporting requirement,2 the Legal Affairs Committee proposal also seems intended 
to encourage more detailed reporting by: 
 
 Defining “project” in a more granular manner.  The Committee defines “project” as 

“equivalent to activities governed by a single contract, license, lease, concession or similar 
legal agreement with a government upon which payment liabilities arise.  Where any payment 
liabilities are incurred on a different basis, reporting shall be on that basis.”  By contrast, the 
Council largely tracks the Commission’s original proposal by defining project as “the lowest 
operational reporting unit within the undertaking at which regular internal management 
reports are prepared to monitor its business.” 

 Setting an €80,000 minimum threshold for country reporting.  The Council sets the threshold 
at €500,000. 

 Maintaining per project reporting for extractive industries.  The Council would instead require 
that a list of projects be provided for each relevant country without specifying the payments 
made for each individual project. 

Exceptions to the Reporting Requirement 

Helpfully for industry, the Legal Affairs Committee would empower the Commission to determine 
through delegated acts if other mandatory disclosure regimes are “equivalent” to the EU’s 
regime.  This provision might result in a reporting exemption for payments that are required to be 
disclosed in countries that have implemented the Extractive Industries Transparency Initiative 
(“EITI”) or similar requirements.  Support for EITI is one of the Commission’s principal objectives 
for the legislation.  

On the other hand, the Legal Affairs Committee would eliminate an exemption in the 
Commission’s proposal allowing companies to avoid disclosure of payments if it would violate the 
criminal laws of the recipient country.  The Council would maintain the exemption. 

  

 
2 The Council’s proposal does, however, seem to require more extensive reporting of tax payments, specifying that in 
addition to “taxes on profit,” the following also should be reported: “other taxes or benefits to the host governments, 
which includes taxes that are levied on the income, production or profits of companies, but excludes taxes that are 
levied on consumption, such as value added taxes, personal income taxes or sales taxes … .” 
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If you would like to discuss the proposals described in this alert, please contact one of the following 
members of our anti-corruption and government affairs practices: 

   
David Lorello (Anti-Corruption) +44.(0)20.7067.2012 dlorello@cov.com 
David Fink (Anti-Corruption) 
Lisa Peets (Government Affairs) 

+32.(0)2.549.5266 
+44.(0)20.7067.2031 

dfink@cov.com 
lpeets@cov.com 

Wim van Velzen (Government Affairs)  +32.(0)2.549.5230 wvanvelzen@cov.com 
Jean De Ruyt (Government Affairs)  +32.(0)2.549.5230 jderuyt@cov.com 

 

 

This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve 
their goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please 
send an email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2012 Covington & Burling LLP, 265 Strand, London WC2R 1BH.  All rights reserved. 
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