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On Aug. 8, the 2nd U.S. Circuit Court of 
Appeals issued a decision interpreting the ele-
ment of “substantial assistance” for aiding and 
abetting liability under the federal securities 
fraud laws. In SEC v. Apuzzo, No. 11-696-cv 
(2nd Cir. Aug. 8, 2012), the 2nd Circuit re-
instated an accounting fraud case against a 
former chief financial officer at a heavy equip-
ment maker corporation. Reversing the district 
court, the three-judge panel ruled that the Se-
curities and Exchange Commission does not 
need to show that the defendant’s conduct was 
the proximate cause of the wrongdoing. This 
holding makes it easier for the SEC to plead 
and prove aiding and abetting liability.

This result is consistent with recent congres-
sional action making it easier for the SEC to 
bring aiding and abetting claims. On July 21, 
2010, the Dodd-Frank Act made three changes 
in the area of aiding and abetting liability that 
benefitted the SEC. First, it expressly provided 
that the SEC only needs to prove recklessness, 
not actual knowledge, to recover on aiding 
and abetting claims. Second, it expanded the 
SEC’s authority by giving it the right to pursue 
aiding and abetting claims under the Securi-
ties Act and the Investment Company Act, and 
not just the Securities Exchange Act. It also 
provided that the SEC could obtain monetary 
penalties under the aiding and abetting provi-
sion of the Investment Adviser’s Act. Third, 
it provided that a person found to have aided 
and abetted securities fraud is liable “to the 
same extent as” the primary violator. The SEC 
interprets this to mean that all sanctions and 
remedies that it historically has obtained from 
primary violators are now available from aid-
ers and abettors — and to the same degree.

However, for nearly a year the SEC rarely 
used or focused on its new aiding and abetting 
authority. The reason was that the definition of 
primary liability for securities fraud was quite 
broad in scope. To be primarily liable for secu-
rities fraud, a person did not have to actually 
make a fraudulent misstatement. Rather, as 
long as the person “substantially participated” 
in the process whereby the fraudulent state-
ment was made, that was sufficient to create 
primary liability. Indeed, as the words them-
selves indicate, the “substantial participation” 

test for primary liability was functionally the 
same as “substantial assistance,” an essen-
tial element for aiding and abetting liability. 
Given this broad reach of the primary liability 
test, the SEC really had no need to concen-
trate on aiding and abetting liability. It was 
easier for it to go directly after non-speakers 
for primary liability based on the “substantial 
participation” test.

But the U.S. Supreme Court’s June 13, 
2011, decision in Janus Capital Group Inc. 
v. First Derivative Traders, 131 S. Ct. 2296 
(2011), changed the equation, creating a rea-
son for the SEC to use its expanded authority 
in the area of aiding and abetting liability. Ja-
nus limits primary liability under Rule 10b-5 
to those persons who “made” the alleged mis-
statement. And a person “makes” a statement 
if and only if the person has the “ultimate au-
thority” over the content of the statement and 
of whether and how it is made. This is a very 

restrictive definition of primary liability. So the 
“substantial participation” is out and the “ul-
timate authority” test is the new standard for 
primary liability under Rule 10b-5.

Janus, then, provides a strong rationale for 
the SEC to flex its enforcement muscles by 
bringing more aiding and abetting claims. As 
noted, the state of mind requirement for aid-
ing and abetting has been lessened, the statutes 
under which it can be brought have broadened, 
and the available remedies and sanctions are, 
arguably, the same as for primary liability. 
Given this, it makes sense for the SEC to avoid 
Janus’s restrictive holding as to primary liabil-
ity by simply bringing more aiding and abet-
ting claims.

Now, the Janus decision does pose a prob-
lem for the SEC’s emphasis on claims for aid-
ing and abetting. After all, proof of aiding and 
abetting liability requires proof of primary li-
ability by someone (whom the defendant aided 
and abetting). But if primary liability is harder 
to prove, which it now is, at least under Rule 

10b-5, then necessarily secondary liability is 
harder to prove because proof of the former is 
an essential element of proof of the latter. 

Even so, however, for a fraudulent misstate-
ment, there will undoubtedly be at least one 
“speaker” of the misstatement. If the SEC can 
prove that the speaker acted with scienter, that 
opens up the SEC’s options of going after any 
and all non-speakers for aiding and abetting 
the speaker.

The odd outcome of these recent congres-
sional and judicial actions is that primary li-
ability under the federal securities laws is now 
much narrower than before but secondary li-
ability is far broader. In response, therefore, 
the SEC is focusing much more on aiding 
and abetting claims than it has in the past. In 
a statement following the 2nd Circuit’s ruling 
in Apuzzo, SEC Director of Enforcement Rob-
ert Khuzami said that the decision “will help 
us hold responsible those who aid and assist 
financial frauds.” 

For defense counsel, here’s the takeaway: 
don’t get too excited about Janus. Don’t as-
sume that those individuals who lack ultimate 
authority over a statement can easily get off the 
SEC’s hook by invoking Janus. Instead, the 
SEC is simply changing its litigation strategy 
by bringing more aiding and abetting claims. 
The recent congressional and judicial deci-
sions discussed in this article bring the non-
speakers right back into the SEC’s crosshairs. 
What the Supreme Court took away from the 
SEC, Congress — and now the 2nd Circuit — 
has given back.

By David Bayless and Samantha Choe

The odd outcome of these recent con-
gressional and judicial actions is that pri-
mary liability under the federal securities 
laws is now much narrower than before 

but secondary liability is far broader.

Reprinted with permission from the Daily Journal. ©2012 Daily Journal Corporation. All rights reserved.  Reprinted by Scoop ReprintSource 1-800-767-3263

THURSDAY, SEPTEMBER 20, 2012

www.dailyjournal.com

SAN FRANCISCO

Securities Fraud Element Relaxed For SEC

David Bayless is a partner in 
Covington & Burling LLP’s San 
Francisco office. He is co-chair 
of the firm’s Securities & Com-
mercial Litigation practice group 
and co-chair of its Securities 
Enforcement practice group. He 
served as head of the Securities 
and Exchange Commission’s San 

Francisco office from 1994 to 1999.


