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SEC ADOPTS RESOURCE EXTRACTION PAYMENT RULES 

On August 22, 2012, the Securities and Exchange Commission (“SEC”) adopted, by a 2-1 vote,  
Rule 13q-1 under Section 1504 of the Dodd-Frank Wall Street Reform and Consumer Protection Act 
(“Dodd-Frank Act”).1  Rule 13q-1 will require that “resource extraction issuers” annually disclose 
payments made to a foreign government or the U.S. Federal Government in connection with the 
issuer’s commercial development of oil, natural gas or minerals.   
 
Rule 13q-1 has a broad scope that will likely encompass virtually all public companies engaged in 
the commercial development of oil, natural gas or minerals, even if such commercial development 
constitutes only a minor part of such companies’ overall businesses.2  Although the final form of  
Rule 13q-1 largely conforms to the rule as originally proposed, the SEC has made a few significant 
changes.  For example, Rule 13q-1 specifies additional categories of payments which must be 
disclosed, provides a threshold level below which payments need not be disclosed and confirms that 
resource extraction issuers will be required to comply with Rule 13q-1 even in the face of regulations 
prohibiting disclosure in the host country of extraction.  Similarly, following a range of comments, the 
SEC included some relief in response to industry concerns regarding disclosures at project levels. 
 
All disclosures required under Rule 13q-1 will be filed using a newly-created form, Form SD, no later 
than 150 days after the end of the issuer’s fiscal year.  Issuers will first be required to file the 
disclosures required by Rule 13q-1 beginning with fiscal years ending after Sept. 30, 2013.3 
 
LEGISLATIVE BACKGROUND 

Section 1504 of the Dodd-Frank Act added Section 13(q) to the Securities Exchange Act of 1934 
(“Exchange Act”), which directed the SEC to issue rules requiring that a resource extraction issuer 
disclose payments to a foreign government or the Federal Government for the purpose of the 
commercial development of oil, natural gas or minerals.  Section 13(q) is intended to support the 
Federal Government’s commitment to international transparency promotion efforts relating to the 
commercial development of oil, natural gas or minerals.  Section 13(q) references one such 
transparency promotion initiative, the Extractive Industries Transparency Initiative (“EITI”), and it is 

 
1 See Disclosure of Payments by Resource Extraction Issuers, Rel. No. 34-67717 (Aug. 22, 2012) (“Adopting 
Release”).  Chairman Schapiro and Commissioner Paredes recused themselves while Commissioner Gallagher 
voted against Rule 13q-1.  The text of Rule 13q-1 is included in the Adopting Release which is available on the 
SEC’s website at http://www.sec.gov/rules/final/2012/34-67717.pdf. 

2 The SEC estimates that approximately 1,101 issuers will be affected by Rule 13q-1.  Adopting Release at 
206. 

3 On the same day it adopted Rule 13q-1, the SEC also adopted final rules implementing Section 1502 of the 
Dodd-Frank Act, requiring public companies to annually disclose information about their use of specific 
minerals originating in the Democratic Republic of Congo or an adjoining country.  The disclosures required 
under both reporting regimes will be made using new Form SD. 

http://www.cov.com/
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likely (as discussed below) that certain aspects of Rule 13q-1 will be applied and interpreted by the 
SEC in accordance with EITI.  

WHO IS SUBJECT TO RULE 13Q-1? 

Section 13(q) defines a “resource extraction issuer” as an issuer that (a) is required to file an annual 
report with the Commission; and (b) engages in the commercial development of oil, natural gas, or 
minerals.  In its final rule, the SEC adopted Section 13(q)’s definition of a resource extraction issuer 
without modification.  As adopted, Rule 13q-1 applies to an issuer (foreign, domestic or government 
owned) that is required to file an annual report with the SEC if that issuer is engaged in commercial 
development of oil, natural gas or minerals, regardless of the size or the extent of that engagement.4  
Thus, an issuer may be subject to Rule 13q-1 even if the issuer’s primary business is not the 
development of oil, natural gas or minerals.   
 
In addition, Section 13(q) and the SEC’s new reporting rule apply to payments made by subsidiaries, 
joint ventures or other entities under the control of the resource extraction issuer.  This means, in 
effect, that the new reporting regime applies to an issuer even if the issuer’s business is not the 
development of oil, natural gas or minerals, if a controlled entity is engaged in such development.  
The SEC has directed issuers to look to Rule 12b-2 under the Exchange Act and similar rules under 
federal securities law in determining whether a resource extraction issuer “controls” a “subsidiary” 
or another entity.5  The SEC indicates that a resource extraction issuer is deemed to “control” an 
entity included in its consolidated financial statements. 
 
“COMMERCIAL DEVELOPMENT” OF OIL, NATURAL GAS OR MINERALS 

Section 13(q) defines the phrase “commercial development” to include activities such as 
exploration, extraction, processing and export of oil, natural gas or minerals or the acquisition of a 
license for any such activities.6  Rule 13q-1 defines “commercial development” consistent with this 
statutory definition and the Adopting Release clarifies that activities that are “ancillary or 
preparatory” to commercial development are not intended to be covered.  Thus, for example, the 
SEC has noted that in contrast to the process of extraction, the manufacture of drill bits or other 
machinery used in the extraction of oil would not be subject to Rule 13q-1.7 
 
  
 
4 It is unclear whether Rule 13q-1 applies to issuers that file annual reports with the SEC solely to comply with 
covenants under debt instruments, or for other corporate purposes rather than pursuant to statutory or 
regulatory requirements (“voluntary filers”).  Since Rule 13q-1 refers to issuers that are “required” to file annual 
reports with the SEC, it appears that the rule does not apply to voluntary filers unless they are “controlled” by 
another reporting company.  However, the SEC has not yet provided any guidance on this question.  Note also, 
that foreign private issuers relying on Rule 12g3-2(b) are not required to file annual reports with the SEC and 
thus do not constitute resource extraction issuers required to comply with Rule 13q-1. 

5 Rule 12b-2 defines control as follows: “The term ‘control’ (including the terms ‘controlling’, ‘controlled by’ and 
‘under common control with’) means the possession, direct or indirect, of the power to direct or cause the 
direction of the management and policies of a person, whether through the ownership of voting securities, by 
contract, or otherwise.”  Rule 405 under the Securities Act also defines “control” in identical terms.  

6 Section 13(q)’s list of activities that constitute “commercial development” actually is broader than the 
equivalent EITI definition. 

7 Adopting Release at 43. 
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The Adopting Release provides some insight into the terms “extraction”, “processing” and “export”: 
 
 “EXTRACTION” includes the production of oil and natural gas, as well as the extraction of 

minerals.8 

 “PROCESSING” includes field processing activities, as well as the crushing and processing of raw 
ore, but not refining or smelting.  Based on this definition, payments by issuers that purify natural 
gas after extraction but prior to transportation are subject to the rule, but not payments by 
issuers that solely refine oil or smelt ore.9  

 “EXPORT” includes the export of oil, natural gas or minerals from the host country and not merely 
the removal of the resource from the place of extraction to the refinery, smelter or first 
marketable location.  As a result, payments made by issuers that export oil, natural gas or 
minerals from a country are subject to the rule even if such issuers are not themselves engaged 
in exploration, extraction or processing.  In contrast, payments for marketing or transportation for 
purposes other than export are not required to be disclosed under Rule 13q-1.10 

DISCLOSURES REQUIRED BY RULE 13Q-1 

Section 1504 contemplates that resource extraction issuers will disclose (a) the type and total 
amount of such payments made for each project of the resource extraction issuer relating to the 
commercial development of oil, natural gas, or minerals; and (b) the type and total amount of such 
payments made to each government.  To implement this requirement, Rule 13q-1 requires that 
resource extraction issuers disclose such disclosure on Form SD, which requires the following 
information:11  

 type and total amount of payments made for each project;12  

 type and total amount of payments made to each government;  

 total amounts of the payments, by category;  

 currency used to make the payments;  

 financial period in which the payments were made;  

 business segment of the resource extraction issuer that made the payments;  

 government that received the payments, and the country in which the government is located; 
and  

 the project of the resource extraction issuer to which the payments relate. 

The Adopting Release and Form SD also provide some insight into the terms “payments”, “projects”, 
“foreign government” and “Federal Government”:  
 
8 Id. 

9 Adopting Release at 43-44. 

10 Adopting Release at 45. 

11 Item 2.01(a)(1) - (8) of Form SD. 

12 In certain cases, however, payments may be disclosed at the entity-level, rather than by project.  For details, 
please see the discussion under the heading “Projects”. 
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 “PAYMENTS”:  Refers to payments that are non de minimis (which the SEC has determined means 
payments of $100,000 or more in a given fiscal year) and that constitute commonly recognized 
revenue streams for the commercial development of oil, natural gas or minerals.13  This includes 
taxes on corporate profits, corporate income and production (but not taxes on consumption), 
royalties, fees (including license fees), production entitlements and bonuses.14  In addition,  
Rule 13q-1 adds two other categories of reportable payments to the rules as originally proposed - 
(a) non-ordinary dividends; and (b) payments for infrastructure improvements.15  In the Adopting 
Release, the SEC noted that Section 13(q) requires that the SEC’s determinations regarding 
payments to be reported on Form SD must be consistent with EITI’s guidelines, to the extent 
practicable.16    

o Resource extraction issuers are required to report non-ordinary dividend payments paid to a 
host government (such as dividends paid in lieu of production entitlements or royalties).  
Resource extraction issuers will not be required to disclose dividends paid to a host 
government as a common or ordinary shareholder of the issuer as long as the dividend is 
paid to the government under the same terms as other shareholders.17   

o Payments made towards infrastructure improvements, such as roads or railways, are 
required to be disclosed if such payments have been made to further the commercial 
development of oil, natural gas or minerals.18  If a resource extraction issuer is required to 
carry out an infrastructure improvement itself (instead of paying a host country to do so), 
Form SD requires the resource extraction issuer to disclose the cost of building the 
infrastructure improvement.19  The Adopting Release notes, however, that social or 
community payments (such as building hospitals or schools) need not be disclosed since 
such payments do not form part of the commonly recognized revenue stream for the 
commercial development of oil, natural gas or minerals.20  

o Form SD extends the scope of Section 13(q) to payments-in-kind, the monetary value of 
which resource extraction issuers may disclose at cost.  If the cost of a payment-in-kind is not 
determinable, the resource extraction issuer must disclose the fair market value of such 
payments, accompanied by a description of how the monetary value has been calculated.21  
Payments reported pursuant to Rule 13q-1 are not required to be audited and need not be 
provided on an accrual basis.22  Issuers may opt to disclose payments on Form SD either in 
terms of U.S. dollars or the issuer’s reporting currency.23 

 
13 Item 2.01(c)(7) of Form SD. 

14 Item 2.01(c)(6)(iii) of Form SD; see also Adopting Release at 58. 

15 Item 2.01(c)(6)(iii)(F) and(G) of Form SD; see also Adopting Release at 60-62. 

16 Adopting Release at 59. 

17 See Item 2.01 of Form SD, Instruction 7; see also Adopting Release at 60. 

18 Adopting Release at 61-62. 

19 Adopting Release at 62. 

20 Id. 

21 Adopting Release at 65; see also Item 2.01 of Form SD, Instruction 1. 

22 Adopting Release at 123. 

23 See Item 2.01 of Form SD, Instruction 3. 
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o Section 13(q) and the final rules require a resource extraction issuer to disclose payments 
made to a foreign government or the Federal Government by not only the issuer but also a 
subsidiary of the issuer, or an entity under the control of the issuer.  Consistent with existing 

 securities laws, the term “control” will be determined based on a consideration of all 
relevant facts and circumstances.  Determinations as to control may be particularly relevant 
where a resource extraction issuer is engaged in commercial development of oil, natural gas 
or minerals through a joint venture.24  If a resource extraction issuer files a Form SD 
disclosing the required information for a wholly-owned subsidiary, the wholly-owned 
subsidiary is not required to separately file a Form SD.25  

 “PROJECTS”:  Neither Section 13(q) nor Rule 13q-1 defines the term “project.”  Further, the SEC 
expressly declined to specify a materiality threshold for the term “project.”  Instead, the Adopting 
Release states that “project” is a commonly used term among resource extraction issuers, noting 
that individual resource extraction issuers routinely provide disclosure about projects in their 
Exchange Act reports and public statements.26 
o Significantly, although resource extraction issuers will generally be required to report the type 

and total amount of payments made for each project, Form SD provides some relief for 
payments made by resource extraction issuers at the entity-level.  Specifically, Form SD will 
permit a resource extraction issuer to disclose a payment at the entity level if the payment is 
made for obligations levied on the issuer at the entity level rather than the project level.  The 
Adopting Release contains useful guidance as to the SEC’s thinking in arriving at this 
position.  This concession was in response to concerns from commentators that because 
certain payments such as corporate income taxes are measured at the entity level, it would 
be difficult to derive a disaggregated, per project amount for such payments.  Under the 
SEC’s final rules, payments levied and made at the entity-level may be disclosed in the 
aggregate.27  Thus, if a government levies a payment, such as a tax or dividend, at the entity 
level rather than on a particular project, a resource extraction issuer may disclose that 
payment at the entity level.  

 “FOREIGN GOVERNMENT” AND THE “FEDERAL GOVERNMENT”:  Form SD interprets the term “foreign 
government” to include departments, agencies and instrumentalities of a foreign government as 
well as those companies and enterprises in which a foreign government owns a majority stake.  
Foreign subnational governments, such as the governments of states, provinces, counties, 
districts or municipalities also are included within the definition of a “foreign government.”28  In 
contrast, the phrase “Federal Government” is defined to refer solely to the U.S. Federal 
Government.  Resource extraction issuers are not required to disclose payments to state or other 
subnational governments within the United States.29  In addition to the foregoing, the rules 
require disclosure of payments to any non-governmental third party to be paid to the government 
on a resource extraction issuer’s behalf.30 

 
24 Adopting Release at 93-94. 

25 See Item 2.01 of Form SD, Instruction 8. 

26 Adopting Release at 85. 

27 Adopting Release at 85-88; see also Item 2.01 of Form SD, Instruction 2. 

28 Item 2.01(c)(2) of Form SD. 

29 Adopting Release at 101. 

30 Adopting Release at 94, n. 336. 
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NEW FORM SD 

An issuer subject to Rule 13q-1 is required to disclose the information required by the rule annually 
by filing a Form SD with the SEC no later than 150 days after the end of the issuer’s fiscal year.  The 
information included in Form SD must be electronically tagged using the XBRL format.  These reports 
will be rendered into a readable form by SEC, which is working on the taxonomy for such disclosures.   
 
In a change from the proposed rules, Rule 13q-1 requires that the disclosure in the body of Form SD 
be “filed,” rather than “furnished.”  This change means that an issuer could face liability under 
Section 18 of the Exchange Act for false or misleading statements in the Form SD, unless the issuer 
can establish that it acted in good faith and had no knowledge that the statement was false or 
misleading.  However, because the resource extraction disclosures will not be included in an annual 
report on Form 10-K, as originally proposed, the disclosures will not be automatically incorporated 
into registration statements filed under the Securities Act of 1933 (“Securities Act”), nor will they be 
the subject of the executive officer certifications required for an annual report on Form 10-K.31 

NO EXCEPTION FOR CONTRARY FOREIGN LAWS OR CONTRACTUAL PROVISIONS 

Rule 13q-1 and Form SD do not include an exception from the disclosure requirements described 
above for payments to foreign governments even if there are laws in the host country of extraction 
forbidding such disclosures.  A number of comments on the proposed rule had raised concerns 
regarding the costs faced by resource extraction issuers operating in countries which prohibit, or may 
in the future prohibit, the disclosure required under Rule 13q-1.  Such comments also suggested 
that conflicting regulatory requirements in the U.S. and abroad might drive resource extraction 
issuers to deregister and cease reporting under the Exchange Act - thus leading to economic and 
information losses for U.S. shareholders.  The SEC declined to accommodate these concerns, noting 
that (a) providing for exemptions based on host country legislation would undermine Congress’ intent 
to promote international transparency efforts; (b) creating such an exemption might encourage host 
countries to pass laws forbidding disclosure;32 (c) that transparency initiatives were increasingly 
gaining global acceptability; and (d) resource extraction issuers concerned that disclosure required 
by Rule 13q-1 may be prohibited in a given host country may also be able to seek authorization from 
the host country in order to disclose such information.33   
 
Similarly, contractual obligations requiring confidentiality as to any payments covered by Section 
13(q) will not excuse an resource extraction issuer from compliance with Rule 13q-1.  Responding to 
comments seeking an exemption for contractual provisions as to confidentiality, the SEC noted that 
contractual confidentiality provisions usually allow for disclosures to be made when required by law.  
The SEC also noted that allowing an exemption for confidentiality provisions might encourage a 
change in practice or an increase in the use of confidentiality provisions to circumvent the disclosure 
required by Rule 13q-1.34 
 

 
31 Adopting Release at 130-131. 

32 Adopting Release at 32. 

33 Adopting Release at 161-162. 

34 Adopting Release at 33. 

 



COVINGTON & BURLING LLP 
 

 C&B 
 7 

ANTI-EVASION PROVISIONS 

Rule 13q-1 includes an anti-evasion provision that requires that an activity or payment be disclosed 
if it is part of a plan or scheme to evade disclosure under Section 13(q), even if such activity or 
payment is formally characterized so as to fall outside the scope of Section 13(q).  Thus, resource 
extraction issuers may not avoid disclosure by re-characterizing or re-naming activities that would 
otherwise be covered by Rule 13q-1.35 

EFFECTIVE DATE AND TRANSITION RULES 

Issuers will be required to file the disclosures required by Rule 13q-1 beginning with fiscal years 
ending after Sept. 30, 2013.  Rule 13q-1 and Form SD provide that for the first report filed for fiscal 
years ending after September 30, 2013, a resource extraction issuer may provide a partial year  
report if the issuer’s fiscal year began before September 30, 2013.  The issuer will be  
required to provide a report for the period beginning October 1, 2013 through the end of its  
fiscal year.  For example, a resource extraction issuer with a December 31, 2013 fiscal year  
end will be required to file a report disclosing payments made from October 1, 2013 –  
December 31, 2013. 
 
NEXT STEPS 

Now that the SEC has adopted Rule 13q-1 and Form SD, resource extraction issuers must continue 
to seek SEC guidance and interpretation on the new reporting system.  Additional guidance may be 
particularly necessary on matters such as activities encompassed by the term “commercial 
development of oil, natural gas or minerals,” payments which form part of the commonly recognized 
revenue streams for such commercial development and on the term “project” and project-level 
disclosures.  Issuers may also find it necessary to seek clarity on whether they are resource 
extraction issuers covered by Rule 13q-1.  Further, as international trends towards transparency in 
resource extraction consolidate, larger resource extraction issuers must work towards developing 
internal protocols, redesigning global compliance programs and ensuring that regulatory disclosures 
are coordinated across jurisdictions.   

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our firm: 

Bruce Bennett 212.841.1060 bbennet@cov.com 
Nora Gibson 415.591.7044 ngibson@cov.com 
Keir Gumbs 202.662.5500 kgumbs@cov.com 
Neel Maitra 202.662.5590 nmaitra@cov.com 
David Martin 202.662.5128 dmartin@cov.com 
Kristian Wiggert +44.(0)20.7067.2280 kwiggert@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2012 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
 
35 Adopting Release at 46-47; see also Item 2.01 of Form SD, Instruction 9. 
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