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SUPREME COURT UPHOLDS AFFORDABLE CARE ACT: 
IMPLICATIONS FOR EMPLOYERS 

The Supreme Court has issued its long-awaited decision addressing the constitutional challenges to the 
landmark health reform legislation.  In a 5–4 majority opinion, the Supreme Court held that the key provi-
sions of the Patient Protection and Affordable Care Act (“ACA”) are constitutional—including the con-
troversial “individual mandate,” which requires most Americans to buy health insurance or pay a penalty.  
Accordingly, the ACA remains intact and employers must continue to implement the law.   

Many observers believe that the Supreme Court’s decision is just the first act in a drama that will play out 
in the November elections and beyond, as the law’s opponents seek to repeal the ACA and it supporters 
rally to its defense.   

THE SUPREME COURT’S OPINION 
The Supreme Court considered whether two 
provisions of the ACA exceeded Congress’s au-
thority under the Constitution: the individual 
mandate, which  imposes a penalty on individu-
als who fail to buy health insurance, and the ex-
pansion of the Medicaid program, which denies 
federal funds to states that refuse to extend Med-
icaid coverage to a much larger segment of the 
low-income population.  

Individual Mandate.   In a majority opin-
ion written by Chief Justice Roberts, the Su-
preme Court held that the individual mandate 
imposes a “tax” on individuals who fail to pur-
chase health insurance coverage, and that the 
broad taxing powers in the Constitution give 
Congress authority to impose this tax.  (Apply-
ing an analysis that might seem inconsistent to 
anyone but a constitutional scholar, the Court 
held that the individual mandate penalty is not a 
tax for purposes of the Anti-Injunction Act, 
which otherwise would have barred considera-
tion of the constitutional issues until 2015.)    

The Chief Justice joined the conservative mem-
bers of the Court in a separate opinion  rejecting 
the alternative argument that the individual 
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mandate was a valid exercise of Congress’s 
power to regulate commerce.  The Court ob-
served that the ACA does not regulate existing 
commercial activity, but instead compels indi-
viduals to engage in commercial activity by buy-
ing insurance. 

Medicaid Expansion.  The Court ruled that 
the federal government can deny increased Med-
icaid funds to states that refuse to increase Med-
icaid coverage. However, the Court struck down 
a provision that would have allowed the federal 
government to withdraw funding for a state’s 
current Medicaid program if the state refused to 
participate in the expansion.  As a result, states 
now have the option to continue their Medicaid 
programs at current federal funding levels, with-
out implementing ACA’s expansion of cover-
age.   

In states that adopt this approach, there might be 
a coverage gap for individuals who are not eligi-
ble for Medicaid but whose income is too low to 
qualify for the federal subsidy that applies to in-
surance purchased through a state exchange.  
Uncompensated care provided to these individu-
als is likely to increase the cost of care for all 
payers.  

PRESSING ACA REQUIREMENTS 
Employers have very little time remaining in 
which to comply with significant new health 
plan requirements that become effective this 
year or next.  The ACA requirements that take 
effect in 2012 and 2013 present significant chal-
lenges for employers.   

2012 Requirements 

Uniform Summaries of Benefits and Cover-
age.  The ACA requires employers that sponsor 
group health plans to provide uniform summar-
ies of benefits and coverage (“SBCs”) to partici-
pants and beneficiaries during open enrollment 
periods that start on or after September 23, 2012. 
Employers must provide SBCs at various other 
times during a plan year to a limited number of 
individuals.  An SBC is a four-page (double sid-
ed) description of each benefit package offered 
under an employer’s group health plan.  The 
employer must create an SBC using a template 

provided by the Departments of Health and Hu-
man Services, Treasury, and Labor (the “De-
partments”) in accordance with instructions and 
other guidance provided by the Departments.  
For more information regarding the SBC re-
quirement, please see our Advisory, which is 
available here.  

Reporting Cost of Coverage on Form W-2.  The 
ACA requires employers to report the aggregate 
cost of certain employer-sponsored health cov-
erage on employees’ Forms W-2.  Treasury 
guidance requires large employers (i.e., employ-
ers that are required to file 250 or more Forms 
W-2) to include the cost of health coverage on 
Forms W-2 furnished to employees in January 
2013 for calendar year 2012.  The reporting re-
quirement also applies to retirees who receive a 
Form W-2 for other reasons (for example, to re-
port the imputed cost of retiree life insurance). 

Patient-Centered Outcomes Fee.  Sponsors of 
self-insured group health plans and issuers of 
health insurance policies must pay a fee to fund 
the Patient-Centered Outcomes Research Insti-
tute, which will research, evaluate, and compare 
the effectiveness of different health-care strate-
gies.  The fee will be collected for plan years 
ending on or after October 1, 2012 and before 
October 1, 2019.  Employers and insurers must 
report the fee on Form 720 and must pay it by 
July 31st following the applicable plan year 
(e.g., by July 31, 2013, for a plan year ending 
December 31, 2012). 

The fee is a specified dollar amount times the 
average number of covered lives.  (The Treasury 
Department has proposed several alternative 
methods for counting covered lives.)  The dollar 
amount for the first year is $1, for the second 
year is $2, and in later years will be determined 
based on increases in health care expenditures.  
The fee applies to self-insured plans, including 
health reimbursement arrangements (“HRAs”) 
and retiree-only plans.  For more information 
regarding the Patient-Centered Outcomes Fee, 
please see our Advisory, which is available here. 

Quality Care Reporting.  The ACA directed the 
Department of Health and Human Services to 
create reporting requirements for programs un-
der employer group health plans that improve 

http://www.cov.com/files/Uploads/Documents/Uniform_Benefit_Summaries_2012.pdf
http://www.cov.com/files/Uploads/Documents/2012_%20Advisory%20Patient-Centered%20Outcomes%20Fee%20Proposed%20Regs.pdf
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health outcomes, prevent hospital readmissions, 
improve patient safety, and promote health and 
wellness. Although the ACA required the De-
partment to create the new reporting rules by 
March 23, 2012, the Department has not yet is-
sued the rules.  As a result, the reporting re-
quirement is not yet effective. 

2013 Requirements 

$2,500 Limit on Salary Reduction Contribu-
tions to Health FSAs.  For plan years beginning 
after 2012, the ACA imposes a $2,500 cap on an 
employee’s salary reduction contributions to a 
health flexible spending arrangement (“health 
FSA”).  The limit generally does not apply to 
employer non-elective contributions to a health 
FSA or health reimbursement arrangement 
(“HRA”).  Unused salary reduction contribu-
tions that are carried over for a grace period of 
not more than 2½ months in a subsequent year 
do not apply against the $2,500 limit for the sub-
sequent year.   

Employers have until the end of 2014 to amend 
their plans to reflect the limit, but they must op-
erate their plans in compliance with the limit be-
ginning January 1, 2013, for calendar year plans.  
Employers will need to communicate the limit 
when employees make salary reduction elections 
in 2012 for 2013; and employers that carry for-
ward employees’ salary reduction elections from 
year to year will have to decide how to treat 
elections that exceed the new $2,500 cap. 

Withholding for FICA Medicare Tax Rate In-
crease.  For years beginning on or after January 
1, 2013, the ACA increases the Hospital Insur-
ance tax rate by 0.9% for FICA wages over 
$200,000 ($250,000 for married couples filing 
jointly).  The Hospital Insurance tax, which fi-
nances the hospital insurance program under 
Part A of Medicare, currently applies to all FI-
CA wages at a rate of 1.45% for both employers 
and employees.  The tax rate for employers is 
unchanged in 2013, but employers must ensure 
that their payroll systems are programmed to 
withhold the additional 0.9% from employees’ 
FICA wages that exceed $200,000.   

A comparable tax increase applies to self-
employed individuals, such as outside directors 
and independent contractors.  Although employ-

ers are not required to withhold the tax for these 
individuals, employers might wish to alert their 
outside directors to the tax increase. 

Notice of State Insurance Exchanges.  By 
March 1, 2013, employers must provide em-
ployees with written notices that include (1) in-
formation regarding the existence of a health in-
surance exchange, including a description of the 
exchange’s services and contact information for 
the exchange, (2) if the employer’s plan pays 
less than 60% of the covered benefits, a state-
ment that the employee may be eligible for pre-
mium tax credits if the employee purchases cov-
erage through the exchange, and (3) a warning 
that the employee might lose the employer con-
tribution towards the cost of health coverage (in-
cluding the tax favorable treatment of the em-
ployer’s contribution) if the employee purchases 
coverage through an exchange.  Notices must be 
in the form prescribed by the Department of La-
bor in guidance, which has not yet been issued. 

Loss of Deduction for Medicare Part D Subsi-
dy.  Employers that provide retirees with pre-
scription drug coverage that is actuarially equiv-
alent to the coverage available under Medicare 
Part D are eligible for a federal subsidy equal to 
28% of the employer’s eligible retiree drug 
costs.  Currently, these retiree drug subsidies are 
not included in taxable income, and an employer 
is not required to reduce its deduction for health 
care expenses by the amount of any subsidy it 
receives.   

Beginning January 1, 2013, the ACA eliminates 
the tax deduction to the extent of the subsidy re-
ceived.  Many employers recognized the loss of 
future deductions in their financial statements in 
2010, when the ACA was signed into law.  It 
might be possible for employers to reverse or 
offset some of the adverse accounting conse-
quences by taking action this year before the 
disallowance of the deduction becomes effective 
in 2013.  

POLITICAL REACTION 
President Obama and congressional Democrats 
are lauding the Supreme Court decision as a 
vindication of their efforts to pass the ACA in 
order to provide health coverage to millions of 
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Americans.  The Obama Administration will 
continue vigorous efforts to implement the law 
by promulgating regulations and offering guid-
ance on various provisions.   

Republican presidential candidate Mitt Romney 
and congressional Republicans strongly disagree 
with the decision and plan to take it to the voters 
in the November election.  Within an hour of the 
Supreme Court decision, the House Republican 
Leadership scheduled during the week of July 
9th a vote to repeal the ACA.  Within two hours 
of the decision, Romney reiterated his position 
in opposition to the law and raised an additional 
$1 million for his campaign. 

The House has already held several votes during 
this Congress to repeal all or part of the ACA.  
The Senate is not expected to consider repeal of 
the legislation as long as the Democrats retain 
control of the Senate.  As a result, it is highly 
unlikely that Congress will make changes in the 
ACA this year.  

It is uncertain what impact the historic decision 
will have on the November elections and the 
make-up of the next Congress and Administra-
tion.  If, after the election, control of the Senate 
shifts dramatically to the Republicans, and the 
House remains in Republican control, there is 
certain to be ACA-related legislative activity.  

The Republican strategy probably will take the 
form of “repeal and replace.”  If Republicans 
control both houses, they will pass legislation to 
repeal the ACA and replace it with new health 
reform legislation.  The Republicans have pro-
vided limited information so far on what shape 
the replacement legislation would take.  If Presi-
dent Obama remains in the White House, the 
Republicans will need a two-thirds majority in 
both houses in order to override a presidential 
veto. 

Most legislation requires 60 votes (a “filibuster-
proof majority”) to pass in the Senate; but the 
Senate can pass budget reconciliation legislation 

with a simple 51-vote majority.  If Republicans 
gain control of the Senate by a narrow margin, 
they probably will pursue “repeal and replace” 
legislation under the reconciliation process.  
This is the same process the Democrats used to 
pass the ACA in 2010, after they lost Senator 
Kennedy’s seat to Scott Brown, a Republican.   

The reconciliation process limits the contents of 
the reconciliation package to measures that af-
fect the federal budget.  Republicans would be 
able to make major changes in the law, possibly 
including repeal of the individual mandate, since 
the  penalty has been labeled a “tax” by the Su-
preme Court’s decision.  The budget reconcilia-
tion procedure would not allow Republicans to 
change certain key components of the ACA, 
however, such as many of the insurance reforms 
and employer mandates.   

If Congress is controlled by the Democrats after 
the November election, Congress might consider 
modest, bipartisan legislation to reform the ACA 
and fix technical problems.  

LONGER-TERM OUTLOOK 
If the ACA remains intact, most individuals will 
be required to obtain minimum essential cover-
age or pay a penalty starting in 2014.  The ACA 
contemplates that states will establish exchanges 
by 2014 to help their citizens purchase minimum 
essential coverage; but it is not clear that all 
states will be able to (or willing to) establish ex-
changes by the deadline.  If a state fails to estab-
lish an exchange, the Department of Health and 
Human Services will establish an exchange for 
that state.   

Employers will face many new ACA require-
ments that become effective in 2014 or later, in-
cluding an excise tax for certain full-time em-
ployees who are not offered affordable coverage 
by the employer, a requirement to enroll em-
ployees in health coverage automatically, and a 
“Cadillac tax” on high-cost health plans.   

 
If you have any questions concerning the material discussed in this advisory, please contact the following 
members of our employee benefits practice group or our government affairs practice group: 
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Amy Moore           202.662.5390        anmoore@cov.com 
Kendra Roberson        202.662.5044        kroberson@cov.com 
Richard Shea          202.662.5599        rshea@cov.com 

GOVERNMENT AFFAIRS 
Roderick DeArment       202.662.5900        rdearment@cov.com 
Holly Fechner           202.662.5475        hfechner@cov.com 
Joan Kutcher           202.662.5206        jkutcher@cov.com 
 
 
 
This information is not intended as legal advice. Readers should seek specific legal advice before acting with regard to the subjects 
mentioned in this communication. 
 
Covington & Burling LLP, an international law firm, provides corporate, litigation, and regulatory expertise to enable clients to 
achieve their goals. This communication is intended to bring relevant developments to our clients and other interested parties. 
Please send an email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts. 
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