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SUPREME COURT REJECTS GSK DRUG SALES REPRESENTATIVES CHALLENGE TO 
EXEMPT STATUS UNDER FLSA 

On June 18 in Christopher v. SmithKline Beecham Corp., the U.S. Supreme Court rejected a 
challenge brought by a proposed class of pharmaceutical sales representatives against 
GlaxoSmithKline PLC (“GSK”).  The sales representatives alleged that they are not exempt from the 
overtime wage provisions of the Fair Labor Standards Act (“FLSA”), and therefore, GSK violated FLSA 
by failing to compensate them for overtime.1  The case required the Court to “decide whether the 
term ‘outside salesman,’ as defined by Department of Labor (DOL or Department) regulations, 
encompasses pharmaceutical sales representatives whose primary duty is to obtain nonbinding 
commitments from physicians to prescribe their employer’s prescription drugs in appropriate 
cases.”2  The Court, rejecting the DOL’s position, concluded that the pharmaceutical sales 
representatives qualify as “outside salesmen.”3  The Court’s reading of the outside-sales FLSA 
exemption represents a major victory for the pharmaceutical industry and possibly broadens the 
scope of the outside sales exemption in other industries where employees work in a sales-like 
capacity.  

Under the FLSA, covered employers must pay overtime to employees who work more than 40 hours 
per week, unless they are exempted from this requirement under certain exceptions set forth in the 
statute.  Regulations promulgated by the DOL, most recently in 2004, exempt workers employed as 
outside salesmen.  For decades the DOL regulations have defined an outside salesman “as any 
employee whose primary duty is making any sale, exchange, contract to sell, consignment for sale, 
shipment for sale, or other dispositions.”4  Over the years, the DOL “has stressed that [the outside 
salesman exemption] is met whenever an employee ‘in some sense make[s] a sale.”5  But in 2009, 
the DOL announced for the first time in an amicus brief filed in the Second Circuit that 
pharmaceutical representatives are not exempt outside salesmen.6  The Second Circuit held that the 
DOL’s interpretation was entitled to controlling deference.7  The agency maintained its new 
interpretation in other amicus briefs, including when Christopher was pending in the Ninth Circuit, 
and before the Supreme Court.  In contrast to the Second Circuit, the Ninth Circuit concluded that 
the DOL’s interpretation was not entitled to controlling deference, especially given the fact that the 
DOL had “acquiesce[d] in the sales practices of the drug industry for over seventy years.”8  The 
Supreme Court agreed. 

In an opinion authored by Justice Samuel Alito, the majority concluded that there were “strong 
reasons” that the agency’s interpretation of the outside salesman exemption was not entitled to 

 
1 Christopher v. SmithKline Beecham Corp., No. 11-204, 2012 WL 2196779 (June 18, 2012). 
2 Id. at *1. 
3 Id. 
4 Id. at *3. 
5 Id. at *4. 
6 Id. at *7 (citing In re Novartis Wage and Hour Litigation, No. 09-0437, 611 F.3d 141 (2010)). 
7 Id. (citing In re Novartis Wage and Hour Litigation, No. 09-0437, 611 F.3d at 153-155 (2010)). 
8 Id. (citing Christopher v. SmithKline Beecham Corp., 635 F.3d 383, 399 (9th Cir. 2011). 
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controlling deference under Auer v. Robbins.9  Foremost, the Court noted that even though the DOL’s 
ultimate conclusion that pharmaceutical sales representatives are not exempt has remained 
unchanged since 2009, the agency’s reasoning differed in recent litigation.10  The DOL argued in the 
Second and Ninth Circuit that “a ‘sale’ for the purposes of the outside sales exemption requires a 
consummated transaction directly involving the employee for whom the exemption is sought.”11  But 
before the Supreme Court in Christopher, the agency altered its position and argued that “[a]n 
employee does not make a ‘sale’ for purposes of the ‘outside salesman’ exemption unless he 
actually transfers title to the property at issue.”12   

The DOL’s vacillating interpretation of the regulation, in the Court’s view, demonstrated that 
according controlling deference to the DOL’s interpretation of its ambiguous regulations would 
amount to “unfair surprise.”  The Court noted that the DOL’s current interpretation of the outside 
sales exemption would potentially impose massive liability on the pharmaceutical industry for 
conduct that occurred well before the DOL announced that interpretation.13  The Court further 
reasoned that “to defer to the agency’s interpretation in this circumstance would seriously 
undermine the principles that agencies should provide regulated parties ‘fair warning of the conduct 
[a regulation] prohibits or requires.”14  The lack of “fair warning” was particularly absent here where 
the DOL issued its new interpretation in amicus briefs—without clear notice to the public and an 
opportunity to comment—and had acquiesced in the industry’s practice for decades such that there 
are now approximately 90,000 sales representatives.15  Accordingly, the Court concluded that the 
agency’s interpretation should only be accorded deference proportional to the “the thoroughness 
evident in its consideration, the validity of its reasoning, its consistency with earlier and later 
pronouncements, and all those factors which give it power to persuade.”16 

Under the Skidmore deference standard, the Court found the DOL’s interpretation of the outside 
salesman exemption—that a sale demands transfer of title—“wholly unpersuasive.”17  In addressing 
the main issue of the case—whether the sales representatives were actually “making sales” within 
the meaning of the exemption, the Court looked to the text of the FLSA and employed a functional, 
not a formal, inquiry into the employees’ responsibilities based on context of the pharmaceutical 
industry.   

Ultimately, the Court held that the pharmaceutical sales representatives qualified as outside 
salesmen.  The Plaintiff sales representatives and the DOL had argued that the sales representatives 
were not outside salesmen or “making sales” because they could not obtain orders or binding 
commitments from physicians due to industry regulations.  The Plaintiffs and DOL also argued that 
obtaining a non-binding commitment to prescribe a drug constituted non-exempt “promotion work”—
not sales.18  But in the Court’s view, based on a reasonable interpretation of the DOL’s regulations 
and the unique regulatory environment of pharmaceutical companies, the sales representatives 
“made sales” when they obtained non-binding commitments from physicians.19  The Court further 
noted that the sales representatives bore “all the external indicia of salesmen”; that is, they were 
trained to close sales by obtaining maximum commitment; they worked away from the office, with 
minimal supervision; they were rewarded with incentive compensation; and they typically earned 
 
9 Id. at *10 (citing Auer v. Robbins, 519 U.S. 452 (1997)). 
10 Id. at *8. 
11 Id. at *9 (emphasis added). 
12 Id. 
13 Id. at * 10. 
14 Id.  
15 Id. at *13. 
16 Id. at *14 (quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). 
17 Id. at *16. 
18 Id.  
19 Id. at *21. 
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salaries well above minimum wage.20  In short, the Court determined that the sales representatives 
were exempt because “when an entire industry is constrained by law or regulation from selling its 
products in an ordinary manner, an employee who functions in all relevant respects as an outside 
salesman should not be excluded from that category based on technicalities.”21   

The Court’s holding in Christopher has obvious favorable ramifications for the pharmaceutical 
industry.  For employers who can demonstrate similar circumstances, the outside sales exemption 
now curtails the potentially massive liabilities that pharmaceutical companies would have had to 
bear.  And, as GSK noted in statement issued on June 18, “[i]n finding that pharmaceutical sales 
representatives are covered by the outside sales exemption, the court has validated the way the 
pharmaceutical industry has classified its sales representatives for the last 70 years.”22 

In addition, the Court’s analysis may have broader, favorable implications for employers.  In recent 
years, the DOL has sought to reverse or substantially modify existing pro-employer interpretations of 
FLSA overtime exemptions in other contexts without utilizing the notice and comment procedure of 
the Administrative Procedure Act (APA).23  The Christopher decision suggests that the Supreme Court 
will be restrained in deferring to regulatory about-faces by the DOL that appear to circumvent the 
requirements of a formal rule-making in accordance with the APA. 
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20 Id. 
21 Id. at n. 23.  Justice Stephen Breyer authored a dissent agreeing that the DOL’s current interpretation of pharmaceutical 
sales representatives’ exempt status should not be given “any especially favorable weight.” id.  at *2. 
22 See http://us.gsk.com/html/media-news/pressreleases/2012/2012-pressrelease-1138851.htm 
23 See Mortgage Bankers Ass’n v. Solis, No. 11-cv-73, 2012 WL 2020987, *5 (D.D.C. June 6, 2012) (loan officers); see 
also Mullins v. City of New York, 653 F.3d 104, 114-115 (2d Cir. 2011) (police officers). 
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