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FERC DECIDES ON PROCEDURES FOR ADVISING EPA ON GENERATORS’ 
REQUESTS FOR DELAYED COMPLIANCE WITH CERTAIN NEW EMISSIONS RULES 

Owners or operators of power plants can apply to EPA for a special one-year extension of the 
deadline to comply with EPA’s Mercury and Air Toxics Standards (MATS) final rule issued in 
December 2011 limiting  mercury, acid gases and other toxic emissions.  Requests must show that 
continued operation of a plant in noncompliance is critical to maintaining electric reliability.  EPA has 
indicated that it intends to ask FERC for advice in deciding whether to grant such requests.  FERC 
recently issued a policy statement explaining the process that it intends to use in responding to 
EPA’s requests for advice.   

FERC’s policy statement will be of interest to those that own, or have an interest in, coal-fired 
generating units that will not meet EPA’s MATS rules by the standard compliance deadline and may 
need to request an extension of that deadline.  

BACKGROUND 

Under the Clean Air Act, power plants must comply with EPA’s MATS final rule within three years of its 
effective date, but some affected resources are eligible for a one-year extension from that date for a 
total of four years to comply.  Pursuant to an EPA enforcement office policy memorandum, however, 
owners or operators of some plants can request an Administrative Order (AO) from EPA to operate in 
noncompliance for an additional year (for a total of five years) if operation of the unit after the 
compliance date is critical to maintaining electric reliability.  Among other things, the request must 
show that failure to operate the unit would result in the violation of at least one of the reliability 
criteria required to be filed with FERC.   

Under section 215 of the Federal Power Act (FPA), FERC reviews and approves mandatory and 
enforceable reliability standards which provide for the reliable operation of the nation’s bulk power 
system.  EPA’s policy memorandum indicates that EPA, in evaluating an AO request, intends to seek 
advice as necessary from FERC and other entities with relevant reliability expertise.  However, EPA’s 
policy memorandum makes clear that an AO is not conditioned on the approval or concurrence of 
FERC or any other entity. 

POLICY STATEMENT 

FERC’s policy statement provides the following guidance as to how the agency intends to provide 
advice to EPA regarding an AO request. 

 Each AO request filed with EPA must also be filed with FERC.  FERC will treat it as an 
informational filing.  FERC’s reliability office will take the lead in processing the filing. 

 Each informational filing should include the same information that was submitted to EPA.  This 
will include the written concurrence of the planning authority for the area in which the generator 
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is located with the owner/operator’s analysis, or a written statement of why a concurrence 
cannot be provided.   

 Including certain types of readily available information that FERC commonly reviews when 
examining potential violations of reliability standards would be helpful.  This information includes 
system planning and operations studies, system restoration studies or plans, operating 
procedures, and mitigation plans required by the reliability standards.  

 FERC’s review, conducted under its FPA section 307(a) general investigative authority, will 
examine whether there might be a violation of a Commission-approved reliability standard.  FERC 
will review the planning authority’s analysis to determine if it identified and supported, in a 
detailed and reasoned fashion, whether there might be a reliability standard violation. 

 FERC’s process does not provide for interventions.  AO requests may be filed only 180 days 
before the MATS compliance date, and FERC is concerned that interventions may keep it from 
providing timely advice.  Comments that are received will be placed in the docket, but FERC does 
not anticipate responding to them.   

 FERC will submit written comments to EPA providing advice on whether there might be a violation 
of a Commission-approved reliability standard.  FERC noted that  a statement by the Commission 
indicating that circumstances presented “might” result in the violation of a Reliability Standard 
would not constitute a final determination under section 215 of the FPA that a Reliability 
Standard has or will be violated or final agency action triggering civil penalties or other 
enforcement actions.  FERC’s comments will not address the appropriateness of granting or 
denying an AO.  The FERC commissioners will vote on the comments before submitting them to 
EPA.  Differing views of any commissioner will also be sent to EPA. 

 
FERC’s policy statement is available here. 

 

 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our energy practice group: 

William Massey 202.662.5322 wmassey@cov.com 
Robert Fleishman 202.662.5523 rfleishman@cov.com 
George Frampton 212.841.1260 gframpton@cov.com 
Bud Earley 202.662.5434 bearley@cov.com 

 
 
 
 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   
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