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CFPB FOCUSES ON CREDIT DISCRIMINATION PRACTICES
On April 18, 2012, the Consumer Financial Protection Bureau (CFPB) published Bulletin 2012-04 “to
provide guidance about compliance with the fair lending requirements of the Equal Credit
Opportunity Act (ECOA) and its implementing regulation, Regulation B.” 1 This Bulletin is particularly
relevant to large depository and certain nondepository institutions subject to the CFPB’s supervision
and enforcement authority. 2 The CFPB also made statements sharpening its fair lending supervisory
and enforcement position 3 and published a brochure alerting consumers of the “warning signs” of
credit discrimination. 4
In its Bulletin, the CFPB advises that “it will continue to adhere to the fair lending principles outlined
in Regulation B,” and in particular, “reaffirms that the legal doctrine of disparate impact remains
applicable as the Bureau exercises its supervision and enforcement authority to enforce compliance
with the ECOA and Regulation B.” 5
The CFPB also “concurs” with the 1994 Policy Statement on Discrimination in Lending by the
Interagency Task Force on Fair Lending, which noted that courts have recognized three methods of
proving lending discrimination under the ECOA:


Overt evidence of discrimination;



Evidence of disparate treatment; and



Evidence of disparate impact.

On its face, the CFPB’s approach to the ECOA appears to be consistent with the approach previously
adopted by the Board of Governors of the Federal Reserve System (FRB). Regulation B, promulgated
by the FRB and adopted by the CFPB, provides that the legislative history of the ECOA “indicates that
the Congress intended an ‘effects test’ concept . . . to be applicable to a creditor’s determination of
creditworthiness.” 6 Thus, the ECOA and Regulation B “may prohibit a creditor practice that is
discriminatory in effect because it has a disproportionately negative impact on a prohibited basis,
even though the creditor has no intent to discriminate and the practice appears neutral on its face,
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unless the creditor practice meets a legitimate business need that cannot reasonably be achieved as
well by means that are less disparate in their impact.” 7
At the same time, the CFPB appears to be telegraphing an especially strong stance against credit
discrimination in its public statements, calling discrimination the “silent pickpocket” that “skulks
among unsuspecting borrowers.” 8 The CFPB noted that it will be examining supervised entities,
including certain nondepository institutions, “in a tough but fair manner to single out the silent
pickpocket and stop discrimination in its tracks.” 9
To this end, the CFPB has released a brochure alerting consumers of the “warning signs” of credit
discrimination. 10 These “warning signs” include:


“You are discouraged from applying for credit”;



“You are offered credit with a higher rate than the one you applied for, even though you qualify
for the lower rate”; and



“Your deal sounds too good to be true.” 11
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