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Jurisdiction

COFC Rejects Government’s Attempt to Extend
Holding in M. Maropakis Carpentry v. United States 1

BY ELIZABETH A. FERRELL AND JUSTIN M.
GANDERSON

I n July 2010, we reported on M. Maropakis Carpen-
try v. United States,2 where the U.S. Court of Ap-
peals for the Federal Circuit held that a contractor’s

failure to present a certified claim under the Contract
Disputes Act3 (‘‘CDA’’) for time extensions under its
contract barred it from presenting factual defenses (like
excusable delay) to the government’s liquidated dam-
ages claim.4 Although the majority’s far-reaching deci-
sion eroded the distinction between an affirmative
claim and a factual defense, the U.S. Court of Federal
Claims (‘‘COFC’’) and the boards of contract appeals
are bound to follow it.5

On January 24, 2012, the COFC provided additional
guidance regarding the Federal Circuit’s Maropakis de-
cision in Structural Concepts, Inc. v. United States.6 In
its opinion, the COFC confirmed the basic holding in
Maropakis, but refused to extend it, despite urging
from the government.7 The COFC summarily rejected
the government’s argument that the contractor must
file a separate claim identifying the total number of

days of delay in order to assert excusable delay as a de-
fense to the government’s assessment of liquidated
damages.8

As Structural Concepts shows, contractors should ex-
pect that the government will continue to urge the court
and boards of contract appeals to read Maropakis
broadly to preclude the litigation of defenses that do not
precisely align with a contractor’s CDA claim. While
contractors should take notice of the additional guid-
ance provided in Structural Concepts, they must do so
with caution because this decision is not binding on
other COFC or boards of contract appeals judges.9

I. The Structural Concepts Decision.

A. Background In 1999, Structural Concepts, Inc.
(‘‘SCI’’) and the U.S. Air Force (the ‘‘government’’) en-
tered into a contract to alter and repair a building.10

Due to a variety of issues that arose on the project, SCI
submitted a $1.2 million certified claim under the CDA
to the contracting officer for additional compensation
due, in part, to government-caused delays.11 In its
claim, SCI specifically alleged that the government had
caused delays on or before August 1, 2003, but included
back-up documentation which indicated that the gov-
ernment had caused delays after August 1, 2003.12 De-
nying SCI’s claims, the government assessed liquidated
damages in the amount of $776,448 against SCI.13 The
contractor then filed a complaint before the COFC, re-
questing damages and remission of the liquidated dam-
ages assessment; the government counterclaimed for
liquidated damages.14

1 609 F.3d 1323 (Fed. Cir. 2010). See also M. Maropakis Carpentry, Inc. v. U.S., 84 Fed.Cl. 182 (2008).

2 Raymond S.E. Pushkar & Justin M. Ganderson, Federal
Circuit Contravenes Purposes of CDA in Holding on Govern-
ment Liquidated Damages Assessments, 94 FED. CONT. REP.
(BNA) 81 (2010).

3 41 U.S.C. § § 7101–09.
4 M. Maropakis Carpentry, 609 F.3d at 1331.
5 See, e.g., Adams v. U.S., 42 Fed.Cl. 463, 472-73 (1998);

Libbey Physical Medicine Center v. Department of the Interior
, CBCA No. 1305, 09-1 BCA ¶ 34080, at 5-6 (Feb. 26, 2009).

6 __ Fed.Cl. __, COFC No. 04-1141 C (Jan. 24, 2012). See
also Sikorsky Aircraft Corp. v. U.S., __ Fed.Cl. __, COFC Nos.
09-844C & 10-741C, at 11, n.14 (2011) (determining that ‘‘Ma-
ropakis’ holding only extends to counterclaim defenses that
seek contract modification’’ and not ‘‘affirmative defenses
[that] are traditional common law defenses that are indepen-
dent of the means by which a party seeks equitable adjustment
to a government contract’’)

7 Structural Concepts, COFC No. 04-1141 C, at 9-11.

8 Id.
9 See, e.g., Adams, 42 Fed.Cl. at 472-73; Libbey Physical

Medicine Center, 09-1 BCA ¶ 34080, at 5-7.
10 Structural Concepts, COFC No. 04-1141 C, at 2.
11 Id.
12 Id. at 10.
13 Id. at 2.
14 Id.
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B. The Government Seeks to Extend Maropakis. Upon
the conclusion of discovery, the parties moved for par-
tial summary judgment related to the liquidated dam-
ages assessment issue.15 Seeking to extend the holding
in Maropakis, the government argued that the COFC
had no jurisdiction to entertain the contractor’s factual
defenses—based upon excusable delay—to the liqui-
dated damages assessment because SCI did not ‘‘sub-
mit a separate claim to the [contracting officer] provid-
ing adequate notice of the total number of days re-
quested in extension as a defense to the government’s
claim assessing liquidated damages.’’16 Even if the
court found jurisdiction over SCI’s defense, the govern-
ment argued that SCI should not be permitted to chal-
lenge the liquidated damages assessment post-August
1, 2003 because SCI’s claim did not provide the con-
tracting officer proper notice that SCI was seeking a
time extension after August 1, 2003.17

C. The COFC Refuses to Extend Maropakis and Finds Ju-
risdiction. The COFC rejected both of the government’s
arguments, and found jurisdiction to hear the contrac-
tor’s defense because: (1) SCI presented a valid CDA
claim to the contracting officer ‘‘requesting damages
caused by government-caused delay,’’18 and (2) SCI’s
claim placed the government on notice of SCI’s factual
defenses to the liquidated damages assessment even
though the claim did not specifically request damages
relevant to all time periods related to the liquidated
damages assessment.19

Despite the government’s urging, the court refused to
extend the holding in Maropakis and require SCI to
submit a separate claim to the contracting officer ‘‘pro-
viding adequate notice of the total number of days re-

quested in extension as a defense to the government’s
claim assessing liquidated damages.’’20 Instead, the
COFC explained that Maropakis did ‘‘not directly ad-
dress the question of whether a contractor who has al-
ready filed a valid CDA claim for damages caused by
government delay must necessarily then file a separate
claim once it has learned the full extent of the govern-
ment’s liquidated damages assessment. That question is
better answered by [Scott Timber Co. v. United
States21].’’22

Upon analyzing Scott Timber, the court found juris-
diction to entertain SCI’s defense to the government’s
liquidated damages assessment because SCI previously
presented its defense through its claim to the contract-
ing officer.23 The COFC noted generally that:

CDA claims filed in this court are not required to ‘‘ri[gidly]
adhere[] to the exact language or structure of the original
administrative CDA claim’’ presented to the [contracting of-
ficer]. It is enough that the original claim and the claim in
this court ‘‘arise from the same operative facts, claim essen-
tially the same relief, and merely assert differing legal theo-
ries for that recovery.’’24

Although [SCI’s] claim presented to the [contracting offi-
cer] was largely focused on delay damages, the discussion
of government-caused delay in that claim is specific as to
the amount of government caused delay encountered by the
contractor.25

15 Id.
16 Id. at 9 (citation omitted) (emphasis original).
17 Id. at 10.
18 Id. at 9.
19 Id. at 10-11.

20 Id. at 9 (citation omitted). COFC noted that, unlike the
situation in Maropakis, SCI presented a ‘‘valid CDA claim to
the CO requesting damages caused by government-caused de-
lay, placing this plaintiff in a different position than the plain-
tiff in Maropakis. Thus, the Maropakis decision provides lim-
ited guidance in the case at bar.’’ Id.

21 333 F.3d 1358, 1365 (Fed. Cir. 2003).
22 Structural Concepts, COFC No. 04-1141 C, at 9.
23 Id. at 10.
24 Id. (quoting Scott Timber, 333 F.3d at 1365).
25 Structural Concepts, COFC No. 04-1141 C, at 10.
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Next, the court addressed the government’s argu-
ment that SCI should not be permitted to challenge the
liquidated damages assessment post-August 1, 2003 be-
cause SCI’s CDA claim ‘‘did not provide the
[contracting officer] adequate notice that it was . . .
seeking a time extension beyond August 1, 2003.’’26

The COFC quickly rejected the government’s argument
because SCI’s claim included ‘‘correspondence contain-
ing allegations of government delay occurring after Au-
gust 1, 2003.’’27 The COFC found that, ‘‘[a]lthough
these allegations of government delay occurring after
August 1, 2003, are not highlighted in any effective way,
the court is reluctant to bar plaintiff from presenting
any challenge to government delays occurring after Au-
gust 1, 2003 when the claim before the [contracting of-
ficer] contained references to such conduct.’’28

II. Impact on Contractors. As Structural Concepts in-
dicates, a contractor should submit a valid CDA claim
to the contracting officer for government-caused delay
in order to preserve its ability to present related factual
defenses to the government’s liquidated damages as-
sessment. Although this requirement, first enunciated
in Maropakis, is counterintuitive and ignores the dis-
tinction between an affirmative claim and a defense to
a government claim, contractors cannot dismiss the im-
portance of this necessary, albeit artificial, step. Plainly,
a failure to submit a valid CDA claim for government-
caused delay will likely result in the inability to present

a factual defense—like excusable delay—to the govern-
ment’s liquidated damages counterclaim.

When submitting a CDA claim29 in this situation, a
contractor must make sure that it:

s includes a full description of the factual basis for
its claim of excusable delay;

s identifies the requisite time periods; and
s provides necessary factual backup documentation.
Although the court in Structural Concepts provided

much leeway to the contractor and did not require that
the contractor’s defense rigidly adhere to the exact lan-
guage of the contractor’s administrative claim, contrac-
tors should not necessarily expect to receive the same
treatment in other cases, as this decision is not binding
upon other COFC judges or the boards of contract ap-
peals.30 As a result, a contractor should take the time to
craft carefully its claim to preserve its ability to present
factual defenses to the government’s liquidated dam-
ages assessment.

Elizabeth A. Ferrell is a partner at in Washington,
D.C., who chairs the firm’s Terminations and Contract
Restructures Group and focuses her practice on
engagements involving contract claims, terminations,
restructures, and closeouts. Justin M. Ganderson is an
associate at McKenna Long & Aldridge in Washing-
ton, D.C., who counsels clients in the areas of claims/
disputes, internal investigations, public/private part-
nerships and general federal government contract
counseling.

26 Id. (citation omitted).
27 Id. (citation omitted).
28 Id. (citing Pub. Warehousing Co., ASBCA No. 56022, 11-2

BCA ¶ 34788 (June 22, 2011); Mendenhall v. United States, 20
Cl. Ct. 78, 83 (1990)).

29 See generally 41 U.S.C. § 7103; 48 C.F.R. § 52.233-1 (dis-
cussing the requirements of a valid CDA claim).

30 See, e.g., Adams, 42 Fed.Cl. at 472-73; Libbey Physical
Medicine Center, 09-1 BCA ¶ 34080, at 5-7.

3

FEDERAL CONTRACTS REPORT ISSN 0014-9063 BNA 3-6-12


	COFC Rejects Government’s Attempt to Extend Holding in M. Maropakis Carpentry v. United States 1

