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FERC REFUSES TO LOOSEN MARKET POWER STANDARDS FOR ELECTRIC 
MERGERS AND RATES AND PROPOSES NEW GAS PIPELINE BUSINESS 

STANDARDS FOR GAS-ELECTRIC INDUSTRY COORDINATION 

At its recent public meeting, the Federal Energy Regulatory Commission (FERC) terminated an inquiry 
proceeding and reaffirmed its current approach to evaluating market power in wholesale electricity 
markets.  In doing so, FERC declined to adopt guidelines for assessing the competitive impacts of 
mergers issued jointly by DOJ and FTC in 2010.  Those guidelines differ somewhat from FERC’s 
current practice and would tolerate a higher degree of market concentration.  FERC also proposed 
new business practice standards for natural gas pipelines.  The proposals include new standards for 
gas-electric industry coordination, which has become a major policy issue in light of the increasing 
number of natural gas-fired electric generating facilities in the U.S. 

These actions by FERC will be of interest to those holding interests in electricity facilities used for 
interstate transmission or sales for resale, those holding interests in natural gas pipeline assets, and 
shippers on interstate natural gas pipeline systems. 

MARKET POWER STANDARDS 

In March 2011, FERC opened an inquiry into whether it should revise its approach to assessing 
horizontal market power in wholesale electricity markets when evaluating mergers and acquisitions 
and when evaluating requests by sellers to charge market-based rates (instead of traditional cost-
based rates) for wholesale sales.  For both types of analyses, FERC uses analytic screens to quickly 
identify requests that clearly do not raise competitive concerns.  The screens depend heavily on 
measures of concentration in relevant markets and use relatively conservative thresholds regarding 
acceptable levels of concentration.  Those thresholds are based in varying degrees on the 1992 
DOJ/FTC Horizontal Merger Guidelines.   

For mergers and acquisitions, if a proposed transaction’s impact on market concentration is within 
the thresholds, a rebuttable presumption is created that the transaction does not have an adverse 
impact on competition.  Market concentration is measured by the Herfindahl-Hirschman Index, or 
HHI, which is determined as the sum of the squares of the market shares of all firms in the market.  
The higher the HHI, the more concentrated the market.  The thresholds for evaluating the impact of a 
transaction are based on increases in the HHI.  For market-based rate requests, if a seller’s share of 
the relevant market is 20% or less, a rebuttable presumption is created that the seller cannot 
exercise market power.  However, in both cases additional evidence may be submitted by the 
applicants or interveners to challenge the results of the screen. 

FERC’s inquiry was prompted by revised DOJ/FTC Horizontal Merger Guidelines issued in 2010.  The 
revised guidelines use less stringent market concentration thresholds, i.e., are more tolerant of 
increases in market concentration.  In addition, the new guidelines place less emphasis on market 
structure and more emphasis on using a variety of analytic tools, such as evidence of direct 
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competition and models to quantify the competitive impacts of a transaction.  FERC sought 
comments on whether it should modify its approach to evaluating market power in accordance with 
the new guidelines. 

FERC decided to retain its current approach and terminated the inquiry proceeding.  Regarding 
mergers and acquisitions, the Commission found that its screen “remains an important tool for 
evaluating mergers on the basis of their effect on market structure and performance while also 
providing analytic and procedural certainty to industry at a relatively low cost.”  FERC pointed out that 
it looks beyond HHIs and considers case-specific evidence of anticompetitive effects, such as the 
merged firm’s incentive and ability to withhold output in order to increase price.  The Commission 
also declined to adopt the less stringent concentration thresholds of the 2010 Guidelines, stating 
that the screen analysis is intended to be conservative enough so that the Commission and parties 
may be confident that mergers that clear the screen will not have an adverse competitive impact, 
and that the more stringent thresholds are appropriate given the distinctive characteristics of 
electricity markets.  

With respect to market-based rate requests, FERC noted that its analytic screen is not explicitly tied 
to the merger guidelines and that a conservative approach at the screen stage of analysis is 
appropriate.  FERC noted that a 20% market share threshold is indicative of a firm that is not likely to 
be a fringe firm, and that market power is more likely to be present at lower market shares in 
markets with low demand elasticity, such as those for electricity. 

FERC’s order is available here. 

GAS PIPELINE BUSINESS STANDARDS 

FERC also issued a notice of proposed rulemaking (NOPR) to update its business practices for 
interstate natural gas pipelines.  The Commission proposes to incorporate into its regulations by 
reference revised business practice standards applicable to gas pipelines adopted by the Wholesale 
Gas Quadrant of the North American Energy Standards Board (NAESB).  

While revised business practices are proposed for a number of pipeline activities, due to the growing 
number of gas-fired electric generators those standards addressing gas-electric interdependency are 
of the most interest.  The new standards further define the roles and responsibilities of gas 
pipelines, electric reliability coordinators, and power plant gas coordinators.  In addition, the 
proposed revisions will allow public utilities and other shippers to clearly identify changes in pipeline 
system conditions (such as intraday bumps and operational flow orders) by creating 15 new notice 
types to be posted on the pipeline’s websites and disseminated by email.  These additional notices 
will allow shippers to more quickly identify system events.  

Proposed practices also address, among other things, communication practices for capacity release 
notices and data sets, the pipeline’s website location where information regarding waste heat 
recovery must be posted, and data sets regarding operationally available and unsubscribed capacity. 

Comments on the NOPR are due on March 23, 2012.  The NOPR is available here.  
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If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our energy practice group: 

William Massey 202.662.5322 wmassey@cov.com 
Robert Fleishman 202.662.5523 rfleishman@cov.com 
Bud Earley 202.662.5434 bearley@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2012 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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