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CHINA’S EXPORT RESTRICTIONS ON RARE EARTHS, TUNGSTEN, AND ANTIMONY
AND THE WORLD TRADE ORGANIZATION

Last Friday (February 18, 2011) the World Trade Organization (WTO) issued an interim panel report
concluding that China acted improperly in imposing restrictions on the exportation of certain raw
materials.1 Although the report will remain confidential until late spring or early summer,2 its
reasoning will have direct implications for how the WTO might view similar Chinese measures—
including export tariffs, export licenses, and export quotas—to restrict exports of products containing
rare earths, tungsten, and antimony. These measures appear to constitute a prima facie violation of
China’s commitments as a member of the WTO. If challenged in a formal trade dispute, China would
likely attempt to defend its policies under WTO exceptions for environmental or conservation
measures, as it did in the raw materials case. The outcome would depend heavily upon the specific
evidence presented by China and whether the facts suggest a protectionist or discriminatory intent
or effect, but today’s interim panel report in the raw materials case indicates that China may find it
difficult to defend its export restrictions on rare earths, tungsten, and antimony as justified under
WTO rules. This client alert provides a brief introduction to China’s measures, its relevant WTO
obligations, and the likely defenses.

CHINA’S EXPORT RESTRICTIONS

China is by far the world’s leading producer and exporter of rare earths, tungsten, and antimony.
Rare earths are a group of 17 metallic elements that are essential inputs in a variety of
manufactured goods, from automobiles to wind turbines to precision-guided missile systems.
Tungsten is a steel-gray metal whose alloys are used in various military, chemical, and electrical
applications, while antimony is a metallic element utilized in fire retardants, solders and ball
bearings, and microelectronics. In recent years, China has imposed a humber of measures that
have restrained the exportation of these products.

m 1. Export Duties. China has three types of export duty rates:“regular” (the generally applicable
rates); “temporary” (established for a defined period of time); and “special” (established under
special circumstances). For tungsten and antimony products, China currently imposes regular
and temporary export duties that range from 5 to 20 percent. It also imposes temporary export
duties ranging from 15 to 25 percent on various rare earth products.

m 2. Export Licensing. China has identified a broad array of rare earth, tungsten, and antimony
products as controlled goods. Entities seeking to export these controlled goods must apply for
and receive permission to do so in the form of an export license. Failure to abide by China’s
licensing regulations can prompt an investigation that may lead to civil or criminal penalties.

1 John W. Miller and James T. Areddy, “Trade Judges See Flaw in China Policies: Preliminary WTO Report Finds
No Case For Some of Beijing's Export Restrictions,” Wall Street Journal (18 Feb. 2011), at A8.

2 WTO rules require panels to give the parties an interim report and to address in the final panel report any
comments received from the parties at the interim review stage.
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m 3. Export Quotas. China imposes quantitative limits on the annual volume of rare earth,
tungsten, and antimony exports. China’s export quota allocations for tungsten and antimony
products have declined slightly since 2005, while export quotas for rare earth products have
fallen steeply, with the total allocation for 2010 far below the 2007 level.

CHINA’'S WTO COMMITMENTS

When China acceded to the WTO, it undertook various obligations regarding exports. Some apply to
all WTO members; others derive from specific undertakings in China’s Accession Protocol, which are
enforceable in WTO dispute settlement proceedings.

With regard to export duties, China agreed to impose duties only on products listed in Annex 6 of the
Accession Protocol, and only up to the rates listed there. Because rare earths are not listed in Annex
6, China’s temporary duties on rare earth exports appear to violate the commitment it made in its
Accession Protocol to “eliminate all taxes and charges applied to exports.”

With regard to export licensing requirements and export quotas, China must abide by GATT Article XI,
which prohibits “restrictions other than duties, taxes or other charges, whether made effective
through quotas, . . . export licences or other measures, on the exportation . . . of any product
destined for the territory of any other contracting party.” As part of its accession agreement, China
pledged that “upon accession, remaining . . . restrictions on exports would be notified to the WTO
annually and would be eliminated unless they could be justified under the WTO Agreement or the
Protocol.”3 China also committed to provide full trading rights regarding rare earth exports. China
has not eliminated licensing restrictions or quotas for a broad array of rare earth, tungsten, and
antimony exports.

EXCEPTIONS UNDER GATT ARTICLE XX

In our view, a prima facie case can thus be made that these measures are inconsistent with China’s
WTO obligations. China nonetheless would have an opportunity to defend its export restrictions as
falling within GATT Article XX exceptions that permit measures (i) necessary to protect human, animal
or plant life or health, or (ii) relating to the conservation of exhaustible natural resources if made
effective in conjunction with restrictions on domestic production or consumption. To prevail, China
must show not only that its measures fall within the scope of an exception, but also that the
measures have been applied in a manner that is neither unjustifiably discriminatory nor
protectionist.

WTO members’ success in offering GATT Article XX defenses tends to be highly dependent on the
facts and circumstances surrounding the imposition and application of the challenged measures.
China’s ability to defend its export restrictions under GATT Article XX will turn on its ability to show,
inter alia, that these restrictions do not favor companies operating in China over companies
operating abroad. The WTO panel’s decision in the raw materials case, where China relied heavily on
GATT Article XX, may inform China’s ability to justify its similar restrictions on the exportation of rare
earth, tungsten, and antimony products.

3 “Report of the Working Party on the Accession of China,” WTO Document WT/MIN(01)/3 (10 Nov. 2001), at
paragraphs 162, 165.
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If you have any questions concerning the material discussed in this client alert, please contact the
following members of our international public policy practice group:

Tim Stratford 86.10.5910.0591 tstratford@cov.com
John Veroneau 202.662.5034 jveroneau@cov.com
Marney Cheek 202.662.5267 mcheek@cov.com
James Smith 202.662.5550 jmsmith@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting with regard to the subjects
mentioned herein.

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their
goals. This communication is intended to bring relevant developments to our clients and other interested colleagues. Please send an
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.

© 2011 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401. All rights reserved.

C&B


mailto:%20tstratford@cov.com�
mailto:%20jveroneau@cov.com�
mailto:%20mcheek@cov.com�
mailto:%20jmsmith@cov.com�
mailto:unsubscribe@cov.com?subject=Unsubscribe%20from%20e-alert�

	China’s Export Restrictions
	China’s WTO Commitments
	Exceptions Under Gatt Article XX


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


