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CORPORATE GOVERNANCE

Anticipating the First Wave
of Proxy Access
Shareholder Proposals

The SEC’s controversial mandatory proxy
access rule was struck down by the U.S. Court of
Appeals for the District of Columbia on July 22,
2011. However, the amendments to its shareholder
proposal rule to permit proxy access shareholder
proposals is now in effect. What can we expect
to see this coming proxy season, and how will the
Court’s ruling impact other SEC (and other agen-
cies’) rulemaking?

By Keir Gumbs, Brandon Gay, Paula
Domingos and Sara Needles

As authorized by the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Dodd-
Frank Act) on August 25, 2010, the U.S. Securi-
ties and Exchange Commission (SEC) adopted
long-awaited “proxy access” rules, which would
have required that public companies include in
their proxy materials shareholder nominees to the
board of directors under certain circumstances.!
For many investors, this was a significant accom-
plishment—the SEC has grappled with the notion
of giving shareholders the right to include nomi-
nees to the board in a company’s proxy materials
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since as early as 1942, and it was not until 2010
that the agency was able to successfully adopt
rules facilitating this right.2 This victory, however,
was short lived, as Rule 14a-11, the centerpiece of
the proxy access rules, was immediately challenged
and vacated one year later in Business Roundta-
ble and Chamber of Commerce v. Securities and
Exchange Commission.3 This decision not only
impacts proxy access, but also will have a long-
term impact on other SEC rulemaking, particu-
larly that mandated by the Dodd-Frank Act.

Proxy Access Rules Adopted
and Challenged

Background

Rule 14a-11 would have required that a pub-
lic company include in its proxy materials board
nominees from a shareholder (or a shareholder
group) who continuously owned at least 3 per-
cent of the company’s securities for three years.
Under Rule 14a-11, a company would have been
required to include in its proxy materials up to
the number of nominees representing 25 percent
of the company’s board (but no fewer than one
nominee).

To complement Rule 14a-11, the SEC also
amended Rule 14a-8, the shareholder proposal
rule, to provide that companies could no longer
exclude proxy access shareholder proposals on
the basis that such proposals relate to an elec-
tion of directors.4 To address concerns regarding



the lack of information that otherwise would be
available about a nominating shareholder, the
SEC also adopted rules requiring certain disclo-
sures by a nominating shareholder that are sim-
ilar to those that would be required in a proxy
contest.

All of these changes were slated to take effect
in time for the 2011 proxy season. However, on
October 4, 2010, the SEC granted a request from
the U.S. Chamber of Commerce (Chamber) and
the Business Roundtable (BRT) to stay the effec-
tiveness of the proxy access rules pending a judi-
cial review of a claim challenging their validity in
the Court of Appeals for the District of Colum-
bia. On July 22, 2011, the U.S. Court of Appeals
for the D.C. Circuit (D.C. Circuit) ruled in favor
of the Chamber and the BRT, vacating Rule
14a-11, noting:

We agree with the petitioners and hold the
Commission acted arbitrarily and capri-
ciously for having failed once again—as
it did most recently in American Equity
Investment Life Insurance Company v.
SEC, 613 F.3d 166, 167—68 (D.C. Cir.
2010), and before that in Chamber of
Commerce, 412 F.3d at 136—adequately to
assess the economic effects of a new rule.
We agree with the petitioners and hold the
Commission acted arbitrarily and capri-
ciously for having failed once again—as
it did most recently in American Equity
Investment Life Insurance Company v.
SEC, 613 F.3d 166, 167-68 (D.C. Cir. 2010),
and before that in Chamber of Commerce,
412 F.3d at 136—adequately to assess the
economic effects of a new rule.

On September 6, 2011, the SEC announced
that it would not appeal the Business Roundtable
decision, and it allowed its self-imposed stay of
the effective date of the amendments to Rule 14a-8
and related rules to be lifted.> As a result, such
other rules and rule amendments became effec-
tive on September 20, 2011.6

Proxy Access After Business Roundtable

Status of Rule 14a-8 Amendments

Although Rule 14a-11 no longer exists, the
Rule 14a-8 amendments left in place by the Busi-
ness Roundtable decision remain a viable mecha-
nism to achieve proxy access. Historically, the SEC
has taken the position that shareholder proposals
seeking to nominate persons to the board or cre-
ate processes by which shareholders may nomi-
nate persons to the board are excludable under
Rule 14a-8(1)(8) on the basis that such proposals
relate to the election of directors.” Now, Rule 14a-
8(1)(8) no longer provides a basis for excluding
proxy access shareholder proposals solely on these
grounds. Instead, such proposals are treated like
any shareholder proposals that seek to establish
election procedures, which proposals generally
may not be excluded on the basis that they relate
to the election of directors, but may be excludable
under other bases set forth in Rule 14a-8.

Proxy Access Shareholder
Proposals Under Consideration

With the Rule 14a-8 amendments in place,
investors and companies alike are speculating
about whether the 2012 proxy season will be
marked by a wave of proxy access shareholder
proposals. It is difficult to determine with any
certainty whether this will be the case. History
does not provide a clear indication. For example,
during the 2007 proxy season, the last time share-
holders were allowed to submit such proposals,
four companies received such proposals, and three
of the proposals went to a vote.8 The proposals
earned 43 percent support at Hewlett-Packard, 45
percent approval at UnitedHealth Group, and 53
percent approval during a proxy fight at small-cap
Cryo-Cell International.® However, whether these
numbers are indicative of what to expect during
the upcoming proxy season is anyone’s guess.

Further, predictions by investor groups regarding
whether they will submit proxy access shareholder

INSIGHTS, Volume 25, Number 10, October 2011

2



proposals are decidedly mixed. The Executive Direc-
tor of the Council of Institutional Investors has stated
that she expects shareholders to be selective in filing
proxy access shareholder proposals, most likely at
companies where boards have been unresponsive to
shareholder concerns.!? Similarly, the director of cor-
porate governance at CalSTRS has stated that the
pension fund plans to file proxy access shareholder
proposals under Rule 14a-8, although she did not give
any details as to what companies CalSTRS is target-
ing, except that the fund would use the rule when a
company and its board are not doing their jobs.!!
Retalil investors are expected to submit proxy access
proposals as well; some individual shareholder activ-
ists have already begun working on model proposals
that call for low nomination eligibility requirements
and full disclosure of election expenditures.!2

Notwithstanding the foregoing levels of share-
holder interest in proxy access, few commentators
expect a flood of such proposals. Rather, some
commenters have noted that if investors file a large
number of access resolutions next year, corporate
advocates will have a stronger case in arguing that
federal access standards are not needed.!3 Thus,
there is a great deal of uncertainty surrounding the
extent to which shareholders will use Rule 14a-8 in
the upcoming proxy season.

Potential Forms of Shareholder
Access Proposals and Potential
Arguments for Exclusion

Like all shareholder proposals, a proxy
access shareholder proposal may be submitted
in one of two forms: as a “precatory” proposal
that requests that the board take the actions
requested by the proposal, or as a “mandatory
bylaw” amendment, which if approved by share-
holders at the threshold required by applicable
state law, would immediately amend a company’s
bylaws. We expect that the first wave of proxy
access shareholder proposals will be submitted
in the form of precatory proposals because: (1)
a mandatory bylaw amendment must be crafted
carefully to avoid providing a company with a

basis for exclusion under one of the state law-
based bases for exclusion; and (2) a shareholder
proposal may not exceed 500 words, thus lim-
iting the space a proposing shareholder has to
craft a proposal that fits under applicable state
law and adequately explain how the proposal
would work.

It bears noting that the minimum ownership
thresholds included in Rule 14a-11 will have little
importance under the current shareholder access
regime. Rule 14a-8 imposes a low minimum own-
ership requirement, only $2,000 of the relevant
company’s securities, while a shareholder will be
free to propose any minimum ownership thresh-
old (or none at all) for shareholder nominations
to the board. In light of the debate surrounding
the minimum ownership requirements included
in Rule 14a-11, we expect that proxy access share-
holder proposals will propose thresholds signifi-
cantly lower than the three percent for three years
threshold included in Rule 14a-11. The propos-
als submitted to Hewlett-Packard, UnitedHealth
Group, and Cry-Cell International, proposed
minimum ownership periods ranging from three
to five percent for two years. Based on comments
submitted with respect to Rule 14a-11, we expect
that large institutional investors will not support
proxy access shareholder proposals that establish
minimum ownership amounts below one percent
of a company’s securities.

While proxy access shareholder proposals may
be excludable on any number of bases under Rule
14a-8, prior no-action letters suggest that several
of these bases have a higher likelihood of success
than others, including the following: 4

o Proposals that exceed the 500-word limitation
(Rule 14a-8(d)). Proxy access shareholder
proposals, particularly proposals in the form
of mandatory bylaw amendments, will be
challenged to comply with the 500-word limi-
tation imposed by Rule 14a-8(d). This is due
to the fact that a proxy access shareholder
proposal must provide shareholders with an

3
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explanation of how the proposal would oper-
ate in order to avoid exclusion on the basis
that a proposal is vague and indefinite.!5 We
expect that this limitation will be particularly
difficult with respect to proxy access share-
holder proposals, which can raise complex
issues under state law. In order to exclude a
proposal on this basis, however, a company
must notify a shareholder that the proposal
exceeds 500 words and give the shareholder
an opportunity to reduce the proposal to
fewer than 500 words.16

Proposals that concern improper subjects for
shareholder action or would cause companies to
violate applicable state law ( Rules 14a-8(i)(1)
and 14a-8(i)(2)). Proxy access shareholder
proposals, particularly proposals in the form
of mandatory bylaw amendments, are likely
to be challenged on the basis that they do
not comport with state law. While the SEC
does not purport to be an expert on matters
of state law, arguments for exclusion under
Rules 14a-8(i)(1) and 14a-8(i)(2) have become
more common, particularly as shareholders
have increasingly pursued corporate gover-
nance reforms, such as majority voting, the
right of shareholders to call special meetings,
and the right of shareholders to act by writ-
ten consent, all of which implicate applicable
state law. However, in light of amendments
to Delaware law in 2009 that clarified that
companies and shareholders can adopt proxy
access bylaws, these arguments may be less
successful in Delaware than they might be in
other jurisdictions.!” Other arguments based
on a company’s governing instruments or
applicable state law could provide viable bases
for exclusion, but a company will have to meet
its burden of demonstrating that the proposal
violates state law, including by providing an
opinion of counsel from a lawyer licensed to
practice in the jurisdiction upon which the
opinion is based.!$ In light of the SEC’s lack
of experience in these areas, proxy access
shareholder proposals submitted to Delaware
companies may lead to the certification of

4

questions regarding such proposals by the
SEC to the Delaware Supreme Court.19
Proposals that are materially vague and indefi-
nite (Rule 14a-8(i)(3)). Proxy access share-
holder proposals, particularly proposals in
the form of mandatory bylaw amendments,
are likely to be challenged on the basis that
they violate Rule 14a-8(i)(3), which allows a
company to exclude shareholder proposals
that are materially vague and indefinite. As
noted above, in order to avoid exclusion on
this basis, a proxy access shareholder pro-
posal must describe how the proposal would
operate in practice. In some cases, the SEC
has granted no-action relief on this basis
with respect to bylaw amendments that were
insufficiently described in the proposal and
supporting statement or confusing in their
application.20 We expect that the complexity
associated with proxy access shareholder pro-
posals make this basis for exclusion particu-
larly viable.

Proposals that directly or indirectly seek to
nominate a specific person to the board (Rule
14a-8(i)(8)). Notwithstanding the amend-
ments to Rule 14a-8, a proxy access proposal
that has the effect of nominating a spe-
cific person to the board of directors could
still be excluded under Rule 14a-8(i)(8).2!
Accordingly, we expect companies to make
creative arguments for exclusion on this basis
to the extent that a proxy access shareholder
proposal could be characterized as seeking
to nominate a particular person or group of
persons to the board.

Proposals that conflict with company proxy
access proposals (Rule 14a-8(i)(9)). While
few companies will adopt proxy access pro-
cedures on their own in the near-term, Rule
14a-8(1)(9) may provide some incentive to do
so. Under that basis for exclusion, a company
that submits its own proxy access proposal to
a shareholder vote may exclude proxy access
shareholder proposals from its proxy materi-
als. The SEC has indicated that, in order for
this exclusion to be available, the proposals

]
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need not be “identical in scope or focus,”
which means that a company-proposed proxy
access bylaw could set minimum ownership
and related standards that are more restric-
tive than a proposed proxy access shareholder
proposal.22 Of course, companies that are
hesitant to submit to a proxy access regime
may reject this strategy and instead adopt a
wait-and-see approach.

o Proposals that have been substantially imple-
mented (Rule 14a-8(i)(10)). A company
that chooses to adopt a proxy access pro-
cedure also could argue that a proxy access
shareholder proposal has been substantially
implemented. To succeed on this basis, a
company must demonstrate that its proxy
access procedure compares favorably with the
shareholder proposal.23 In practice, however,
a review of SEC no-action letters on the topic
suggests that the standard applied by the staff
requires that a company implement all of the
material elements of a shareholder proposal
to get no-action relief, making it very difficult
for companies to obtain no-action relief on
this basis.24 As a result, the mere adoption
of a proxy access procedure will not guaran-
tee that the company will be able to exclude
proxy access shareholder proposals from its
proxy materials. Instead, a company will have
to evaluate whether the structure of its proxy
access procedure, such as the minimum own-
ership requirements, number of nominations
that can be made, and related matters, are
substantially similar to the proposal at issue
(which is unlikely if the shareholder proposal
seeks to establish a low minimum ownership
threshold).25

As suggested above, companies and sharehold-
ers are entering into uncharted territory — none
of the foregoing bases for exclusion have been
considered by the staff of the SEC in the con-
text of proxy access shareholder proposals. As a
result, to the extent that proxy access shareholder
proposals are submitted in connection with the
2012 proxy season, companies and shareholders

would be well advised to monitor staff no-action
letters on these topics.

Company Actions in Anticipation of Proxy
Access Shareholder Proposals

Given the uncertainty associated with the
number and nature of proxy access shareholder
proposals that will be submitted this proxy sea-
son, companies should focus on issues within
their control. Prudent steps would include engag-
ing with shareholders to address issues before
they result in the submission of, or support for,
proxy access shareholder proposals, as well as
identifying gaps relating to their director nomi-
nation procedures. This process also may include
reviewing a variety of company documents, such
as the company’s director qualification provisions,
which may be included in a company’s bylaws,
nominating/governance committee charter and
corporate governance guidelines. Finally, com-
panies should consider reviewing their advance
notice bylaw provisions in light of potential proxy
access shareholder proposals.

Director Qualification Provisions

As suggested above, a company may look to
director qualification provisions in its governing
instruments for an additional basis for exclud-
ing a proxy access shareholder proposal if the
proposal includes conflicting qualification pro-
visions. Before the adoption of the Dodd-Frank
Act, companies rarely used director qualification
provisions because they had the effect of limiting
the pool of potential recruits from which man-
agement could select.26 That may change now.

Delaware law is fairly permissive with respect
to director qualification bylaw provisions.27
The Delaware Court of Chancery has indicated
that it would uphold reasonable director quali-
fication bylaw provisions that are applied con-
sistently and are not applied retroactively to
prevent an otherwise-qualified nominee from
being seated.28 In fact, even the possibility that a

5
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director qualification provision could disenfran-
chise a shareholder may not be enough to invali-
date an otherwise valid director qualification
provision.2® To strengthen the validity of direc-
tor qualification bylaw provisions, companies
could consider seeking shareholder approval of
such provisions. A director qualification provi-
sion that is ratified by shareholder vote, whether
in the context of an amendment to the charter
or a shareholder approved bylaw, is afforded a
greater level of legitimacy than a provision that
is adopted without shareholder approval.30

Delaware law is fairly
permissive with respect to
director qualification bylaw
provisions.

Based on the above, companies appear to
have significant latitude with respect to crafting
director qualification provisions. As a result, we
expect companies to consider a variety of such
qualifications, including, for example, provi-
sions that disqualify from board service candi-
dates who (1) do not own a sufficient amount
of company stock, (2) do not satisfy minimum
requirements for experience in the company’s
industry, (3) are executives at a company’s
competitor, (4) have been convicted of certain
securities violations, or (5) possess compara-
bly undesirable characteristics. Before moving
forward with changes to director qualification
provisions, however, a company should keep
in mind that it will have to live with whatever
director qualification provisions it adopts.
In other words, a company should make sure
that the standards it adopts are reasonable and
would not preclude its board from nominating
candidates to the board who otherwise may be
in the company’s best interests.

Advance Notice Bylaw Provisions

Most public companies have adopted “advance
notice” provisions in their bylaws that require that

shareholders satisfy various conditions, including
providing advance notice, in order to make nomi-
nations or propose other business from the floor
of a company’s annual meeting of stockholders.3!
Such provisions are designed to facilitate orderly
meetings and to give a company time to evaluate
and respond to shareholder proposals and nomi-
nations.32 Delaware courts generally have upheld
advance notice bylaw provisions unless it can
be shown that such provisions were adopted or
applied to entrench management or to disenfran-
chise shareholders.33

The amendments to Rule 14a-8 raise a num-
ber of questions with respect to the interaction
between the rule and advance notice bylaw pro-
visions. One such question relates to whether
the failure to comply with the deadline imposed
by an advance notice bylaw provision provides
a basis for a company to exclude a Rule 14a-8
shareholder proposal.34 In addition, questions
have arisen regarding whether companies can
employ such provisions to limit the types of proxy
access shareholder proposals that may be submit-
ted in reliance on Rule 14a-8. The staff’s view of
these issues and the thorny questions raised by
the debate are illustrated by the staff’s no-action
response to a letter submitted by Dollar Tree
Stores.35 In that letter, the staff took the position
that a shareholder’s failure to notify a company
of its intent to appear to present a proposal as
required by the company’s advance notice bylaw
would not provide a basis for excluding a share-
holder proposal. The staff has taken a similar
position in comparable circumstances.36

Notably, Dollar Tree supported its no-action
request by quoting an SEC release where the SEC
asserted that the failure to observe procedural
requirements enforceable under applicable state
law constituted grounds for exclusion under the
rule.37 Specifically, the SEC has noted the follow-
ing:

With respect to subjects and procedures for
shareholder votes, most state corporation
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laws provide that a corporation’s charter
or bylaws can specify the types of propos-
als that are permitted to be brought before
the shareholders for a vote at an annual or
special meeting. Rule 14a-8(i)(1) supports
these determinations by providing that a
proposal that is not a proper subject for
action by shareholders under the laws of
the jurisdiction of the corporation’s orga-
nization may be excluded from the corpo-
ration’s proxy materials.38

Notwithstanding this language, the staff has not
granted no-action relief on this basis. In fact, it
appears from Dollar General and similar no-
action responses that the staff is uncomfortable
allowing companies to rely on procedural require-
ments in their bylaws to exclude otherwise valid
Rule 14a-8 proposals.

The SEC will have to
decide whether to
abandon universal proxy
access for the time-being

One way of reconciling the statement quoted
above with the staff’s position in Dollar General
and other no-action letters may be to take the
view that a company may not erect procedural
hurdles to the submission of valid shareholder
proposals, but that a company could circumscribe
the subjects about which a shareholder can take
action. For example, a company’s bylaws might
provide that a shareholder may not submit proxy
access sharcholder proposals, or provide that
proxy access shareholder proposals that permit
the nomination of more than a minority of board
members are invalid.

We expect that the likelihood that compa-
nies will adopt such bylaw provisions in the near
future is low, although some companies may con-
sider adopting such provisions in response to the
amendments to Rule 14a-8. The legal uncertainty
associated with such provisions under state law,

the potentially negative shareholder relations
implications of such provisions and the ambi-
guity regarding whether the staff would allow
companies to exclude proxy access shareholder
proposal based on such provisions, all make the
adoption of such provisions fraught with peril.

Implications of Business Roundtable
on SEC Rulemaking

The Future of the Proxy Access

At least in the near term, the SEC’s announce-
ment that it will not appeal the Business Round-
table decision removes some of the immediate
uncertainty surrounding proxy access; as a result,
“universal” proxy access is, for all intents and pur-
poses, dead for the coming proxy season. In the
next year, the SEC will have to decide whether to
abandon universal proxy access for the time-being
or attempt to adopt a new Rule 14a-11 or a sub-
stantially similar rule.3® Abandoning the idea of
universal proxy access would be a significant set-
back for the SEC and may be a difficult pill for the
SEC and its staff to swallow. The SEC and its staff
expended substantial time and resources in connec-
tion with the rulemaking, and various constituen-
cies already are urging the SEC to issue new proxy
access rules.40 Given these facts, as well as Chair-
man Schapiro’s recent reaffirmation of her support
for the right of shareholders to nominate directors
at company meetings, it is difficult to imagine that
universal proxy access is dead for good.4!

However, adopting a new Rule 14a-11 may
not be easy for the SEC to accomplish. As noted
above, the Business Roundtable decision, at its core,
was about the level of economic analysis that the
SEC must employ when considering the potential
consequences of a rulemaking. Twice burned in
connection with its assessment of the economic
underpinnings of its rules—in the Chamber of
Commerce4? and American Equity Life Insurance
Company cases—the SEC included in the adopt-
ing release for Rule 14a-11 a long and detailed
economic analysis intended to address judicial

7
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concerns in that regard.43 Notwithstanding these
efforts, the SEC’s analysis fell short in the view of
the D.C. Circuit. Accordingly, in order to adopt a
new Rule 14a-11, the SEC would need to bolster
significantly its economic analysis. This prospect
raises unique challenges for the agency.

Some observers have suggested that, as an
agency flush with lawyers, the SEC is not well-
suited to engage in the level of economic analysis
required by the high bar set by the D.C. Circuit.44
In light of this apparent institutional impedi-
ment, as well as the fact that the SEC is busy with
the numerous outstanding Dodd-Frank Act rule-
makings, the SEC would need to reallocate its
resources in a way that would sacrifice its ability
to complete its already full rulemaking agenda.
Alternatively, it could rely on outside organiza-
tions to conduct the detailed economic analysis
necessary to survive a judicial challenge. Given
the already limited resources available to the SEC,
it appears unlikely that the SEC would make this
sacrifice in the near future, particularly since the
amendments to Rule 14a-8 have opened the door
for proxy access shareholder proposals.

Implications for Future Rulemakings

Perhaps even more significant are the implica-
tions of the Business Roundtable decision as they
relate to the ability of the SEC (and other agen-
cies) to conduct future rulemakings, particularly
those required by the Dodd-Frank Act. Judicial
review of administrative agency action is gov-
erned by the Administrative Procedure Act, which
states that rulemakings, are reviewed for arbitrari-
ness and capriciousness.4> In Business Roundtable,
the D.C. Circuit subjected the SEC’s adoption
of the proxy access rule to an especially exacting
level of judicial scrutiny. Often, an agency must
justify its rulemaking process and decisions with
detailed explanations, including with respect to
the related comments, counterarguments, and
alternative courses of action.4¢ Federal courts
intend the scope of this type of review to be
“searching and careful,” however “the ultimate

standard of review is a narrow one” and a “court
is not empowered to substitute its judgment for
that of the agency.”4” Moreover, even in the face
of such review, courts often exercise greater defer-
ence to an agency’s interpretation of facts within
the agency’s given area of expertise.48 The SEC
has an additional hurdle in this regard. As noted
in the Business Roundtable decision, Section 3(f)
of the Exchange Act, directs the SEC to consider
whether a proposed rule will promote “efficiency,
competition, and capital formation.” Such man-
date further elevates the importance of the SEC’s
underlying economic analysis in the context of
future challenges.

Even by these demanding standards, the
Business Roundtable court has been criticized as
having gone out of its way to find fault with the
SEC’s reasoning in adopting Rule 14a-11.4° For
example, it has been pointed out that the D.C.
Circuit appears to have made a normative judg-
ment regarding the studies the SEC relied upon
to approve Rule 14a-11:

... the Commission relied upon insufficient
empirical data when it concluded that Rule
14a-11 will improve board performance and
increase shareholder value by facilitating
the election of dissident shareholder nomi-
nees....The Commission acknowledged
the numerous studies submitted by com-
menters that reached the opposite result.
Id. at 56,762/2 & n.924. One commenter,
for example, submitted an empirical study
showing that “when dissident directors
win board seats, those firms underperform
peers by 19 to 40 percent over the two
years following the proxy contest..... The
Commission completely discounted those
studies “because of questions raised by
subsequent studies, limitations acknowl-
edged by the studies’ authors, or [its] own
concerns about the studies’ methodology or
scope.” ... The Commission instead relied
exclusively and heavily upon two relatively
unpersuasive studies, one concerning the
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effect of “hybrid boards” (which include
some dissident directors) and the other
concerning the effect of proxy contests in
general, upon shareholder value....”50

According to some observers, the viewpoint
expressed in the above excerpt is extraordinary
because the D.C. Circuit appears to have sub-
stituted its judgment for that of the SEC.5!
That the court was willing to do so portends
myriad difficulties for the SEC (and other agen-
cies) in enacting future rules, particularly those
required by the Dodd-Frank Act. In effect, the
Business Roundtable decision has provided liti-
gants with a playbook for challenging conten-
tious agency rulemakings. Indeed, as a result of
the ruling, it has been noted that the SEC staff
currently is revisiting its pending rulemakings
to bolster its economic analysis.>?2 Other rule-
makings mandated by the Dodd-Frank Act,
many of which are as politically unpopular as
proxy access, may be vulnerable to the same
type of challenge.53

In a larger sense, the D.C. Circuit’s criticisms
of the process that led to the adoption of Rule
14a-11 may impose additional front-end costs on
potential SEC rulemakings. Concerned that it
could never satisfy the bar set by the court, the
SEC might instead attempt to act through less
visible methods, including informal adjudica-
tions or policy statements. Otherwise, the agency
would be required to explain its reasoning in
extreme detail, respond to every major comment
in opposition to a proposed rule, and continually
try to identify the issues upon which a reviewing
court might focus—all of which may only serve to
lengthen and complicate the rulemaking process.

Conclusion

As noted above, the Business Roundtable deci-
sion will have important consequences for the
2012 proxy season and beyond. The immediate
impact will be in the shareholder proposal world,
where companies and shareholders may find

themselves in unfamiliar territory as proxy access
shareholder proposals are crafted in response to
the amendments to Rule 14a-8. Going forward,
as was the case with majority voting and other
governance proposals, the next few years will be
a laboratory for experimentation as sharcholders
draft proposals to address the various potential
challenges available under the shareholder pro-
posal rule and the appropriate contours for proxy
access. Similarly, companies will have to evaluate
how to respond to such proposals, not only in the
context of challenges for exclusion under Rule
14a-8, but also in terms of potential changes to
their governance policies and procedures, bylaw
provisions and director qualification standards.
Our sense is that many in the business community
strongly oppose proxy access and will resist any
suggestion that they pre-emptively adopt proxy
access bylaws, as has been the case with respect
to majority voting proposals. More broadly, the
SEC will have to figure out how to incorporate
the lessons from the Business Roundtable deci-
sion into future rulemakings, including a poten-
tial re-adoption of a universal proxy access rule.
Thus, for now, we expect the SEC to focus on the
many Dodd-Frank and other rulemakings on its
agenda.
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