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International cartels:
corporate leniency applications

In recent years, a sea change has occurred in the attitude of antitrust
enforcement authorities around the world toward cartels. These
changes have involved the carrot and the stick of antitrust enforce-
ment. The trustbuster’s stick has grown as jurisdictions that once
turned a blind eye toward cartels have now made stopping them a
priority. An increasing number of jurisdictions have outlawed car-
tels. A few have also criminalised cartel activity, and the amount of
fines and even prison time has increased exponentially.  

Moreover, the internationalisation of cartel enforcement and
greater cooperation among enforcement authorities means that an
investigation in one jurisdiction may well spread to others, which
multiplies a company’s overall exposure. The carrot has also grown
as an increasing number of jurisdictions have adopted leniency pro-
grammes, as these leniency programmes have become more sophis-
ticated and widely used, and as authorities in different countries
have increasingly cooperated with respect to providing leniency.
Taken together, these changes have enormously increased incen-
tives for companies to come forward and seek leniency once they
learn of a problem, although that decision is still complex and
fraught with danger.

This chapter will provide an overview of the practical aspects of
planning and managing a multi-jurisdictional leniency application.
The focus will be on the United States and the European Union, but
the points discussed are generally valid in other jurisdictions as well.
To the extent possible, the issues are discussed in the order that they
generally should be considered.

Do you have a problem?
The first step is to determine whether a company has managers who
may have been involved in price fixing, market sharing, customer
allocation or other illegal activity with competitors. In the harsh new
world of antitrust enforcement, it can be a costly mistake to take the
once-common attitude that it is better not to know. Companies
should have antitrust compliance programmes to unearth the prob-
lems, and should investigate any problem learned of, by that or any
other means, to determine its extent. Until the main facts are known,
it is impossible to make an informed decision about whether to seek
leniency and in which jurisdictions to make applications.

Once a problem is discovered, time is of the essence. You must
assume that competitors may also know of the problem and be con-
sidering leniency as well. The company must know the facts in order
to make a prompt, accurate decision about leniency. The investigation
will be time-consuming. At the very least, it will involve interviews
with managers involved in the business, with several rounds of such
interviews sometimes being necessary to convince these managers to
come forward, and reviews of relevant documents, including particu-
larly the voluminous relevant email that most companies have today.

Until a leniency application is actually made, the company risks
losing the race to the antitrust agency’s door. In the United States,
amnesty is only available to the first applicant, so the difference

between first and second can be worth tens of millions and in a big
case hundreds of millions of dollars in fines and jail sentences for
corporate executives. In the EU, the consequences of coming in sec-
ond are not as great because those coming in later may still qualify
for a reduction in the fine and there is no criminal penalty, but the
difference in the amount of fine may still be drastic between the first
and second applicants.

Should you seek leniency?
Once you understand the facts, you must decide whether to seek
leniency. An alternative to consider in some cases is to stop the activ-
ity, create procedures to prevent it in the future, but not to contact
the authorities. There are a number of factors to consider in making
this important choice.

What is the likelihood of enforcement action?
The more likely it is that the cartel will come to the attention of the
antitrust authorities, the more certain it is that the company should
apply for leniency. If your client has discovered a problem, chances
are that other participants in the cartel have also discovered it or
soon will. Here, it is important to develop information about com-
petitors and the relevant market to make a judgement about whether
others will have the motivation and be in a position to seek amnesty.
This market should be defined broadly to include any relevant area
of the world. The American company that limits its view to the
United States or the European company that does not consider the
United States are both asking for trouble in this world of coopera-
tion among antitrust authorities.  

The United States Department of Justice (DoJ) now commonly
provides information to the EU and other relevant jurisdictions. For
its part, the EU has adopted a new Leniency Notice,1 which makes
the EU leniency programme much more congruent with the United
States’s and makes cooperation in antitrust matters more likely.
Among other things, under the new EU Notice: (i) a company is no
longer required to provide “decisive” evidence of an infringement,
but only enough evidence to enable the European Commission to
launch a dawn raid or establish an infringement; (ii) the first com-
pany to come forward with the requisite evidence will receive total
immunity (as in the United States) where there had been much less
certainty in the past; (iii) the Commission will now grant conditional
amnesty at the beginning of the procedure, as in the United States,
when in the past it was unwilling to make any assurances until the
end of the procedure; and (iv) the amnesty may be granted even to
a leader of a cartel as long as it did not coerce others into joining.  

These new parallels to the treatment of leniency applications in
the United States make parallel investigations and information shar-
ing far easier. There are also new leniency programmes in the Nether-
lands and Sweden. In the United Kingdom, a proposal is pending
that would criminalise cartel activity and provide a greater incentive
for companies to come forward.
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Not only must you broadly define the market to consider in
deciding whether leniency should be sought, but you must also con-
sider any related markets or other markets in which competitors are
active. As a matter of course, US authorities will ask witnesses
whether they have knowledge of any illegal activities with respect to
other markets. The US Department of Justice’s Amnesty Plus Pro-
gram provides an extra incentive for a company to come forward
with respect to other markets. The DoJ conversely penalises com-
panies who fail to report violations in a second market. In addition,
antitrust authorities are growing familiar with the phenomenon that,
when they uncover a cartel in one market, there are frequently car-
tels in related markets involving a similar group of competitors.  

What will be the damages in private civil actions?
An important consideration in deciding whether to seek amnesty
is the company’s exposure in private civil actions. The exposure is
greatest in the United States, where direct and sometimes indirect
customers may seek treble damages and where a company may be
jointly and severally liable for damages based on losses to all cus-
tomers in the relevant market. There is developing law that may
support claims by foreign customers in such actions. Similar dam-
age actions are becoming increasing common in other jurisdictions
as well. Sometimes, companies that apply for leniency can manage
private civil litigation in a way that minimises the damage, but if
a reasonable estimate of these damages is so high that it threatens
the health of the company, not an unusual occurrence when faced
with a treble damage suit in a large market, that is a powerful rea-
son not to seek leniency.  

What other anti-competitive conduct will be revealed?
Another important consideration in deciding whether to seek
leniency is whether there is unrelated anti-competitive conduct that
would also have to be revealed in connection with a leniency appli-
cation. This consideration is relevant to the decision in several
respects. First, additional conduct means a greater universe of poten-
tial competitors and potential rivals for amnesty. It raises the poten-
tial stakes with antitrust authorities who will both give more credit
if such conduct is revealed, but exact much greater penalties if it is
not. In addition, more anti-competitive conduct means more private
civil actions and higher potential damages. 

The DoJ’s standard amnesty letter provides, as a condition of
amnesty, that a company’s directors, officer and employees must
“respond completely, candidly, and truthfully to all questions asked
in interviews and grand jury appearances.”2 Recent real-world expe-
rience makes clear that, when a company fulfils this obligation, and,
in so doing, reveals criminal conspiracies in another industry, the DoJ
naturally expands its investigation to cover that other industry as well. 

To be sure, the company whose employees have provided the rel-
evant information, and its employees, will escape criminal prosecu-
tion for these newly discovered crimes, as long as the company has
met its cooperation obligations and can meet the criteria for amnesty
on the newly discovered conduct.3 But the company will likely be
liable for hefty treble damage civil claims in the United States, assum-
ing (as has to be assumed) that the existence of the conspiracy will
become public once other participants are prosecuted based upon
the information provided.

The real world ramifications of this duty to cooperate with
respect to other criminal conduct have been substantial. More than
half of the DoJ’s current investigations of international cartel activ-
ities were initiated by evidence obtained as a result of an investiga-
tion of a completely separate industry, including most prominently
cases in which a cooperating company disclosed the existence of a
second, unrelated conspiracy.4

But the implications of a company’s failure to comply with the
duty to cooperate is also clear. The DoJ’s official policy is to treat a
company’s failure to report known illegal conduct in a second indus-
try as an aggravating sentencing factor warranting fines and jail time
at the upper end of the Sentencing Guidelines range.5 The most
widely known example of a company’s and its executives’ failure to
live up to a duty to cooperate provides a sobering lesson indeed. F
Hoffman-LaRoche pleaded guilty to price fixing with respect to cit-
ric acid, and was fined a relatively modest US$14 million. But as part
of the implementation of its pledge to cooperate, two company exec-
utives were asked if they were aware of a different cartel, this one
involving in the vitamins industry.

The answer they gave was ‘no’. But when it turned out that that
answer was false – such a conspiracy did exist, and the executives
had been well aware of that fact – the consequences were dire. Hoff-
man LaRoche ended up paying a criminal fine of US$500 million for
its role in the vitamin conspiracy, by far the largest in history.6 And
the two foreign executives who falsely denied knowledge of the con-
spiracy ended up serving time in US prisons for their role in it.7

What will the penalties be?
Another consideration in deciding to seek amnesty is the penalties
that antitrust authorities will seek. One aspect of these penalties is
the company’s exposure to fines in various jurisdictions. In recent
years, fines have increase exponentially, reaching as high as US$500
million. For example, in the Vitamins case, the DoJ imposed six indi-
vidual fines of over US$100 million while the European Commis-
sion imposed two fines of over US$100 million. These fines are
dramatically reduced for successful leniency applicants. In addition,
the DoJ has been willing to seek jail sentences for corporate execu-
tives and courts have imposed such sentences. These have not typi-
cally been lengthy sentences, usually several months in jail, but they
are unprecedented in antitrust cases. European companies, whose
executives may be beyond US jurisdiction, have been told to provide
executives to go to prison as a condition of settling the case against
the company. Leniency, of course, eliminates the prospect of jail.

What will be the drain on corporate resources?
Leniency applications can be very disruptive and resource-intensive.
Antitrust authority demands for documents and interviews require
a substantial commitment of resources and can become a full-time
job for some managers. The process may also have an effect on
morale as managers must grapple with the issue of whether to come
forward and may find themselves having to implicate others with
whom they have worked their entire careers.

Will there be pressure and retaliation within the industry?
In many countries, loyalty toward family and friends is a core value
and has greater importance than respect for the law, particularly if
breaking that law is not viewed as morally wrong. In the corporate
context, this means that a company may be very reluctant to come
forward if it means implicating other companies in the industry,  par-
ticularly as, in many areas of the world, participation in a cartel is
not viewed as morally wrong. This reluctance may be particularly
strong in Europe and Asia where companies in the same industry
have traditionally had close ties. In addition, a company may fear
retaliation by its competitors in other markets. 

What antitrust authority will have jurisdiction?
An important question to ask in seeking leniency is which antitrust
authorities will have jurisdiction. The United States asserts antitrust
jurisdiction over other countries if there are effects on the US econ-
omy. The United States is therefore frequently one of the relevant juris-
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dictions, but in this age of multinational companies, it is rarely the
only relevant jurisdiction. If any part of a company’s activities could
affect the US economy, with its heavy antitrust penalties, it would be
an important consideration in determining whether to seek leniency.

How do you save your place in line?
Once a company decides to apply for leniency, it should move quickly
to get to the head of the line. As a general rule, enforcement authori-
ties in the various jurisdictions involved should be contacted simulta-
neously to avoid the possibility of gaining protection in one jurisdiction
but losing it in another. In both the United States and the EU, it is pos-
sible to ‘put down a marker’ to save a company’s place in line prior to
making a formal leniency application. This procedure allows a com-
pany to inquire whether there is anyone who is ahead of it, and, if not,
it secures the company’s place at the head of the line for some period
of time prior to making a formal leniency application. This ‘marker’
may be put down simply by contacting the relevant agency to estab-
lish that amnesty is available and to notify the agency that the client
will be making an application. This marker is only appropriate if you
have almost completed an investigation and can in a short time per-
fect the leniency application. Otherwise, you haves alerted the author-
ities to the problem and not obtained protection.  

The situation is not as clear-cut in the European Union. Accord-
ing to the EU Leniency Notice, a company may apply for leniency
by either providing the European Commission with all the evidence
relating to the suspected infringement, or by presenting its evidence
in hypothetical terms that would include a description of the evi-
dence to be provided later. Upon receipt of the evidence, the Com-
mission will provide the company with a written acknowledgement
of receipt of the company’s application. At this point in the proce-
dure, the company clearly has established its position at the head of
the line and may only lose this position if, after reviewing the evi-
dence submitted, the Commission determines that it does not meet
the conditions for the grant of leniency.

The problem arises if a company has put down a marker and,
before it perfects its application in the manner envisaged by the
Leniency Notice, a second applicant arrives at the Commission’s door
with a truckload of evidence. As putting a marker down is an infor-
mal procedure that is not sanctioned by the Leniency Notice, the legal
status of the company’s application during the period between the ini-
tial contact and the formal application is tenuous, at best. Unless the
first applicant is able to come forward immediately with evidence that
satisfies its obligations under the Leniency Notice, it could lose its
place in line. As a practical matter, this uncertainty means that, in the
EU, companies should try to make the formal leniency application as
soon as possible after having put the marker down.

This marker phase is a critical part of the amnesty process. There
is tension between the due diligence necessary to understand the car-
tel activity well enough to accurately put down a marker, versus the
need to get that marker down in multiple jurisdictions before a com-
petitor. It is important not to make your marker too narrow so that
some activities are not covered, or too broad so that the authorities
expect information which is not forthcoming.

How do you close the deal?
Once markers have been put down, the next phase of the process is
to make a detailed proffer in all jurisdictions which will result in an
amnesty letter from the authorities. The letter at this stage will typ-
ically be ‘conditional’. That is, it is still contingent on the authorities
verifying through witnesses and documents that there is proof of
what you say. A detailed oral proffer is the key step at this stage.
Because of discovery rules in private litigation, these proffers in the
United States are given orally so as not to create a document which

can be discovered. To be persuasive and to obtain results sought, the
proffer must be very detailed and be the product of a full review of
relevant documents and close interviews of relevant witnesses. An
effective oral proffer will take the better part of a day to complete,
and may take several days.

In the EU, the European Commission appears to be moving
toward the US approach. In the past, the Commission generally
insisted on a written corporate statement before it was willing to
grant leniency. The Commission was not willing to accept oral state-
ments, presumably because such statements were not sufficient to
meet the requirement of providing ‘decisive evidence’. This require-
ment of providing a corporate statement created a disincentive for
companies to come forward because this statement could be discov-
erable in private damage actions in the United States where expo-
sure to damages was greatest.

Under the new Leniency Notice, the Commission has shown
greater willingness to accept oral proffers in lieu of a corporate state-
ment. At least in part, this change reflects the new Notice’s lowering
of the evidentiary standard that must be met by applicants. It also
reflects the Commission’s sensitivity to problems that a written state-
ment can pose to applicants in the United States. As in the United
States, if the Commission considers that the applicant has met the
Leniency Notices evidentiary standard, it will grant conditional
amnesty by means of a letter.

The making of proffers in various jurisdictions must be coordi-
nated in order to ensure full protection. While information given to
one authority under leniency procedures cannot be shared with oth-
ers unless the company waives protections against such disclosure,
there is danger that antitrust authorities’ efforts to confirm infor-
mation given to them may result in premature publicity and a race
to the regulator’s door if proffers are not coordinated so that they
are made close in time to each other.

How is a deal confirmed?
Once the proffers are made and conditional amnesty letters are nego-
tiated and provided which adequately protect the company from fur-
ther action by antitrust authorities, these authorities must typically
confirm what has been proffered to them before a final amnesty will
be provided. A first step is the limited waiver of prohibitions of dis-
closure of the information so that the various antitrust authorities
can work with each other to create cases including search warrants
and dawn raids against other competitors. In addition, a period of
continued preparation occurs as documents requested by the author-
ities are given to them, and witnesses are prepared and provided for
interviews by the authorities. Indeed, the company’s investigation
may continue.  

Once conditional immunity is obtained, antitrust authorities will
typically provide additional coverage if necessary to cover subsequent
disclosures. At this stage it is in a company’s interest to ensure that
every witness is talked to, that every document is read, and that all
possible anti-competitive activity is disclosed to the government. This
investigation and disclosure must include not only the principal mar-
ket being investigated by the authorities, but any other anti-
competitive activity known by any company employees. If counsel
does not undertake to rigorously ensure that these standards are met,
the whole leniency process may be in vain as another problem ruins
the protection obtained.

Conclusion
Managing a leniency application in an international cartel case is
akin to playing a multi-tiered chess game with the added complica-
tions that the rules are slightly different on each board and the timer
is running on all boards at once. Counsel must be prepared to play
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in several jurisdictions virtually simultaneously so as not to get beaten
by the clock, and must have a coherent global strategy that takes into
account the effects of its moves in one jurisdiction on its position in
the others. Counsel must have a sound understanding of the rules in
each jurisdiction and what is at stake in each jurisdiction.

The winner is the company that minimises its overall exposure,
not the one that wins the most games. A strategy that focuses on one
board at a time is unlikely to be successful: not only is time likely to
run out on at least some of the other boards, but even if a company
obtains amnesty in two out of three jurisdictions, it may lose the
game by incurring a substantial fine in the third or by making a
strategic mistake in one that undermines its efforts in the others such
as by failing to understand that information that is considered con-
fidential in one jurisdiction may be subject to discovery in another.
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