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In a milestone decision signaling New Jersey's tempered role in the regulation of its resident
pharmaceutical companies, the New Jersey Supreme Court today held that the law of Michigan — not
New Jersey — applied to a lawsuit brought by a Michigan resident alleging injuries from a prescription
drug manufactured in New Jersey. Covington & Burling briefed and argued the case for the
defendants Hoffmann-La Roche Inc. and Roche Laboratories Inc. The decision, Rowe v. Hoffmann-La
Roche Inc., No. A-19-06 (N.J. Mar. 29, 2007), is available by clicking here.

In this case, a Michigan plaintiff alleged that he was injured by a prescription drug manufactured in
New Jersey, and he sought to evade a Michigan statute that prohibited product-liability suits against
manufacturers of FDA-approved prescription drugs. Though prior New Jersey Supreme Court
decisions had invoked New Jersey's interest in strictly regulating the conduct of New Jersey
manufacturers, in Rowe the Court clarified that New Jersey has a diminished interest in the regulation
of pharmaceutical companies, whose products are extensively regulated by the FDA. Citing the New
Jersey product-liability statute, which restricts liability against manufacturers of FDA-approved
prescription medicines, the Court stated that “[tlhe predominant object of the law is not to encourage
tort recoveries by plaintiffs, whether New Jersey citizens or not, in order to deter this State’s drug
manufacturers.” Rather, said the Court, the Legislature “limits the liability of manufacturers of FDA-
approved products by reducing the burden placed on them by product liability litigation” and has
“cedeld] to FDA regulation some of this State's interest in policing local pharmaceutical manufacturers,
thereby reducing New Jersey's interest in applying its law to this case.”

More generally, the Court acknowledged that product-liability suits can harm both the economy and
public health. In evaluating New Jersey's interest in the lawsuit, the Court observed that the New
Jersey “Legislature carefully balanced the need to protect individuals against the need to protect an
industry with a significant relationship to [New Jersey's] economy and public health.” And in holding
that the lawsuit of a Michigan plaintiff was governed by Michigan law, the Court recognized and
deferred to Michigan's “desire to increase access to affordable prescription drugs for Michigan
residents.”

The decision could also stem the flow to New Jersey of out-of-state plaintiffs who seek to evade the
laws of their home states. The Court noted that “over ninety percent of mass-tort claims against New
Jersey pharmaceutical companies in New Jersey courts have been brought by non-New Jersey
residents.” In prohibiting the Michigan plaintiff from invoking the law of New Jersey, the court
suggested that New Jersey would not be a haven for such plaintiffs: “To allow a life-long Michigan
resident who received a FDA-approved drug in Michigan and alleges injuries sustained in Michigan to
by-pass his own state’s law and obtain compensation for his injuries in this State’s courts completely
undercuts Michigan's interest, while overvaluing [New Jersey’s] true interest in this litigation.”

* * *

This information is not intended as legal advice, which may often turn on specific facts. Readers should seek
specific legal advice before acting with regard to the subjects mentioned herein.
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If you have any questions concerning the material discussed in this alert, please
contact the following members of our pharmaceutical product liability practice:

Lanny Breuer 202.662.5538 lbreuer@cov.com
Patrick Davies 202.662.5274 pdavies@cov.com
Michael Imbroscio 202.662.5694 mimbroscio@cov.com
Erika Lietzan 202.662.5165H elietzan@cov.com
Paul Schmidt 202.662.5272 pschmidt@cov.com

Covington & Burling LLP is one of the world's preeminent law firms known for handling sensitive and important
client matters. This alert is intended to bring breaking developments to our clients and other interested
colleagues in areas of interest to them. Please send an email to unsubscribe@cov.com if you do not wish to
receive future alerts.
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