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What Cos. Evaluating M&A Can Glean From Latest HSR Report 

By Ryan Quillian and John Kendrick (February 5, 2024, 4:43 PM EST) 

The Federal Trade Commission and the U.S. Department of Justice published their Hart-
Scott-Rodino annual report for fiscal year 2022 on Dec. 21, 2023.[1] 
 
The report suggests that the number of merger enforcement actions brought by the 
agencies in fiscal year 2022 was the highest it has been in over 20 years. But that does 
not tell the whole story. 
 
This article provides observations on the data contained in the 2022 HSR report, which is 
somewhat dated given that it covers Oct. 1, 2021, through Sept. 30, 2022. 
 
Nevertheless, it is the most recent, and only, public source of certain types of 
information, e.g., the number of second requests issued by the agencies. 
 
Therefore, the report can provide some insights into trends when combined with other 
data. This other data includes more recent information that the agencies have made 
public. Throughout this article, statements about specific years refer to fiscal years unless 
otherwise noted. 
 
Here are the issues we discuss more fully below, which are important data points for 
companies as they evaluate potential transactions: 

 The percentage of eligible transactions that received a second request decreased in 2022 to a 
level lower than in any year since at least 2004 — complete second-request data for 2023 is not 
yet publicly available — and the agencies continue to issue a larger share of second requests in 
investigations of transactions valued at more than $1 billion. 

 Although the absolute number of merger enforcement actions in 2022 certainly seems high, the 
enforcement rate — i.e., the number of enforcement actions out of the total number of 
reported transactions — remains historically low. 

o Other data that the agencies have published indicates that the number and rate of 
merger enforcement actions dropped sharply in 2023 compared to 2022. 

o The decrease in 2023 was particularly notable at the DOJ, which has not challenged a 
merger publicly since March 2023. 
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 Other interesting data points in the 2022 HSR report include: 

o A significant increase in the number of transactions that the agencies report were 
restructured or abandoned without being subject to formal enforcement actions, driven 
by the historically high number of such enforcement actions at the DOJ; and 

o The number of merger enforcement actions exceeded the number of second requests 
issued by the agencies; the first time that has happened in nearly 20 years. 

 
Beyond enforcement actions, the agencies have combined rhetoric about increasing merger 
enforcement with policy statements and procedural changes that — in practice — make it more difficult 
— in terms of time, burden and expense — to get transactions through agency investigations 
successfully. 
 
The procedural change with the broadest potential impact is the proposal to revamp the HSR 
notification and report form, but the agencies have also taken other steps, such as declining to grant 
requests for early termination of the HSR waiting period, that increase the burden on merging 
companies. 
 
The agencies' approach has increased uncertainty about which transactions they will investigate and 
challenge, but it has not led to an increase in the rate of merger enforcement activity. To the contrary, 
the merger enforcement rate is at its lowest point in at least the last 20 years. 
 
The rate of second-request issuance decreased to a historical low. 
 
The 2022 HSR report shows that the number of transactions filed with the agencies remained high in 
2022, but the FTC and DOJ opened in-depth investigations into only a small percentage of those deals 
compared to previous years. 
 
And a majority of the transactions that received second requests were valued at more than $1 billion, 
even though those large deals accounted for only one-fifth of eligible transactions. 
 
In 2022, merging parties filed 3,029 transactions that were eligible to receive second requests.[2] That 
represents the second-highest number of eligible filings since at least 2004, with 2021 being the highest 
— 3,413. 
 
Despite the relatively high number of eligible transactions, the agencies issued only 47 second requests 
in 2022, which is closer to the historical average of around 48 than to the high of 65 in 2021. 
 
The decline was largely driven by the FTC, which issued 42 second requests in 2021 but only 25 in 2022 
— a 40% drop. 
 
The number issued by the DOJ remained relatively constant — 23 in 2021 and 22 in 2022. The chart 
below shows the trend in the number of second requests issued by each agency, along with the rate of 
second-request issuance, i.e., the share of eligible transactions that received second requests. 
 



 

 

 
As the chart above shows, 98.4% of eligible transactions filed in 2022 did not face a second-request 
investigation. That is the lowest rate of second-request issuance in any year since at least 2004. 
 
As has historically been the case, bigger deals were more likely to attract agency attention. 
 
In 2022, transactions valued at more than $1 billion accounted for approximately 20% of eligible deals — 
a 20-year high. However, these transactions received more than half — 55% — of the total number of 
second requests issued by the agencies — the highest share of second requests for billion-dollar deals 
since 2018.[3] 
 
In particular, there were 611 transactions valued at more than $1 billion, and the agencies issued second 
requests for 26 — 4.3% — of those transactions. 
 
As FTC Chair Lina M. Khan noted in her statement accompanying the release of the 2022 HSR report, 
over the past two decades "transactions exceeding one billion dollars ... account for an increasing 
amount of the agencies' investigational resources."[4] 
 
Conversely, in 2022 there were 2,418 deals with transaction values at or below $1 billion, accounting for 
80% of eligible deals but only 45% of the second requests issued by the agencies. 
 
Of the 2,418 eligible transactions valued at $1 billion or less, only 21 — 0.9% — received second 
requests. 
 
Thus, everything else equal, transactions valued at more than $1 billion were approximately five times 
more likely to receive second requests than transactions of $1 billion or less — which is relatively 
consistent with the average over the previous five years. 
 



 

 

Khan's statement also suggested that the FTC may have issued more second requests if it had more 
resources and more time to investigate transactions, saying: "[T]he Commission has been forced to 
make difficult triage decisions and forego meritorious [merger] investigations" because employee 
"headcount remains well below what is needed to meet the volume of proposed deals" and "the 
statutory timelines laid out in the HSR Act have not kept pace with the surge in volume and complexity 
of transactions."[5] 
 
Khan asked Congress to address both of those issues by further increasing the FTC's funding and 
amending the statutory timelines in the HSR Act. 
 
Regardless of the root cause, the historically low rate of second-request issuance is an important data 
point for companies to consider as they evaluate potential transactions, particularly deals valued at $1 
billion or less. 
 
That said, each transaction is unique, and the risk of a full-phase investigation should be evaluated 
based on the specific facts well before each HSR filing. 
 
The merger enforcement rate remains historically low. 
 
While the 2022 HSR report indicates that the absolute number of enforcement actions increased in 
2022, the percentage of transactions challenged by the FTC and DOJ was lower than in any year since 
2007 — other than 2021, which was the lowest in the previous 20 years. 
 
For 2023, currently available information suggests that the number of merger enforcement actions 
dropped precipitously and that the enforcement rate dropped back to 2021 levels — i.e., to a 20-year 
low.  
 
The 2022 HSR report notes that the agencies brought enforcement actions against 50 transactions in 
2022. 
 
That number includes 12 litigation complaints, 15 pre-litigation consent agreements — i.e., settlements 
that are agreed upon before the agency files a complaint challenging the transaction, and 23 
transactions the report indicates were either abandoned or restructured as a result of agency antitrust 
scrutiny.[6] 
 
These reported numbers reflect the highest absolute number of merger enforcement actions in more 
than 20 years, as the FTC noted in its press release announcing the 2022 HSR report.[7] 
 
However, the merger enforcement rate — the number of merger enforcement actions divided by the 
total number of transactions reported to the agencies — tells a different story. 
 
The following chart shows how the number and rate of merger enforcement actions has changed over 
the last 20 years — the numbers for 2023 are based on publicly available information, including agency 
press releases and public statements, as well as preliminary HSR filing data available on the FTC 
website.[8] 
 



 

 

 
 
The chart above shows that — despite the historically high number of merger enforcement actions 
identified by the agencies in the 2022 HSR report — the merger enforcement rate did not reach a record 
high; rather, it was at its second-lowest level since 2007. 
 
The chart also shows that — based on currently available data — the agencies challenged just 17 
transactions in 2023, which was a 66% drop from 2022 and the lowest absolute number of merger 
enforcement actions in the last 20 years. 
 
That drop was not entirely a function of the reduced number of transactions filed with agencies in 
2023;[9] the merger enforcement rate also fell back to a 20-year low. 
 
The agencies brought enforcement actions challenging 0.90% of reportable transactions in 2023. Other 
than 2021 — 0.91% — the next-lowest merger enforcement rate in the last 20 years was in 2005, when 
the FTC and DOJ challenged 1.07% of reportable transactions. 
 
This apparent reduction in the number and rate of merger enforcement actions in 2023 was particularly 
pronounced at the DOJ, which — publicly available information indicates — brought only two merger 
enforcement actions that year.[10] 
 
In fact, the DOJ has not challenged a merger publicly since March 7, 2023,[11] when it filed a complaint 
seeking to block JetBlue Airways Corp.'s proposed acquisition of Spirit Airlines Inc.[12] 
 
For a more complete picture of the 2023 data, we will have to wait for the official HSR report, which the 
agencies likely will publish near the end of calendar year 2024 or in early 2025. 
 
It is possible that there have been a significant number of abandoned and restructured transactions that 



 

 

have not been publicly reported, which could mean that the enforcement rate is higher than suggested 
by currently available data. 
 
Other Interesting Data Points in the 2022 HSR Report 
 
There are two additional pieces of data from the 2022 HSR Report worth highlighting. 
 
1. The agencies reported an unusually large number of abandonments and restructurings. 
 
The 2022 HSR report states that merging parties either abandoned or restructured 23 transactions in 
response to antitrust concerns raised by the FTC or the DOJ — only four such transactions had 
previously been identified publicly by the agencies or merging parties.[13] 
 
That is the highest number of abandonments and restructurings reported by the agencies in more than 
two decades.[14] 
 
Data on the number of abandoned or restructured transactions by agency and by fiscal year are shown 
in the following chart — the numbers for 2023 are based on publicly available information, including 
agency press releases and public statements. 
 

 

As shown in the chart above, the number of abandoned and restructured transactions more than 
doubled from 2021 to 2022, 10 transactions and 23 transactions, respectively. 
 
The increase at the DOJ stands out because the number of reported abandoned or restructured 
transactions increased more than five-fold compared to the prior year — from 3 to 16 — and because it 
was the most reported abandonments and restructurings by either agency in the last 20 years. 



 

 

 
Given that the agencies do not provide any information — even the merging parties' identities — about 
the vast majority of the transactions that they count as abandoned or restructured,[15] it is difficult to 
analyze this trend in detail. 
 
However, viewed in light of the fact that the DOJ has not entered into a pre-litigation settlement of a 
merger investigation since the U.S. Senate confirmed Jonathan Kanter as Assistant Attorney General for 
the Antitrust Division on Nov. 16, 2021,[16] it seems reasonable to infer that more companies faced an 
essentially binary choice when the DOJ identified competition concerns: litigate or abandon/restructure 
the transaction. 
 
The number of pre-litigation consent decrees has also decreased recently at the FTC. It issued 11 pre-
litigation consent orders in 2022, but only two in 2023 — and none so far in fiscal year 2024. 
 
This is compared with an average of 13.3 consents per year from 2011 to 2020. 
 
In this regard, it bears mention that Sen. Elizabeth Warren, D-Mass., sent a letter to all three FTC 
commissioners in November 2023 that called on the agency "to reject the use of remedies — both 
behavioral and structural — in merger review."[17] 
 
It will be interesting to see what happens when the 2023 numbers are available with respect to 
restructurings and abandonments. The relative lack of information on that front increases uncertainty 
about the enforcement risk when considering a transaction, as does the decrease in the agencies' use of 
consent decrees to resolve competition concerns. 
 
As a result, it is important to evaluate the enforcement risks of a given transaction as early as possible 
when considering a deal. 
 
2. The number of merger enforcement actions exceeded the second-requests number. 
 
According to the 2022 HSR report, the FTC and DOJ issued 47 second requests and challenged 50 deals 
in 2022. 
 
This is the first time in nearly 20 years that the number of merger enforcement actions exceeded the 
number of second requests issued by the agencies in a given fiscal year.[18] 
 
This differential appears to be driven by the DOJ's data, which shows that it brought merger 
enforcement actions against 26 transactions, but only issued second requests in 22 investigations —  
i.e., there were four more merger enforcement actions than second requests issued by the DOJ in 2022. 
 
The data indicate that the FTC issued 25 second requests and challenged 24 transactions. 
 
The overall difference may be — at least in part — the result of enforcement actions brought in 2022 
involving transactions that received second requests in the prior year. 
 
That explanation seems plausible given that the average duration of second-request investigations 
between calendar years 2020 and 2022 appears to have been higher than the historical average.[19] 
 
The Broader Merger Enforcement Environment 



 

 

 
Although the merger enforcement rate is at historical lows, the agencies appear to be pursuing a 
strategy of general deterrence through stronger anti-merger rhetoric, tougher and more aggressive 
policy positions and higher procedural hurdles. 
 
First, take rhetoric. Government officials in leadership positions, including President Joe Biden, have 
made statements emphasizing that they view concentration as a problem and that merger enforcement 
is a priority.[20] 
 
Agency leaders have also stressed that they plan to focus on litigating to block potentially problematic 
transactions rather than seeking to reach settlements.[21] We compared the agencies' rhetoric to their 
enforcement numbers in a previous Law360 guest article.[22] 
 
Second, take policy. The agencies have issued policy statements, such as their new merger 
guidelines,[23] that indicate an expansive approach to merger enforcement. The FTC also issued an 
enforcement policy statement claiming broad authority under Section 5 of the FTC Act, including with 
respect to mergers.[24] 
 
Finally, take procedure. The agencies' proposed changes to the HSR notification and report form — if 
enacted in their current form — will significantly increase the time, burden and costs for every company 
involved in a reportable transaction.[25] 
 
Similarly, but less visibly, the agencies have continued the policy they implemented in early 2021 of 
declining to grant early termination of the HSR waiting period; the number of early terminations granted 
by the FTC and DOJ dropped almost to zero in 2022.[26] 
 
As we have discussed elsewhere,[27] this strategy has the potential to deter transactions generally — 
regardless of whether they are competitively beneficial, benign, or problematic. Consistent with that 
view, former FTC Commissioner Noah Joshua Phillips described, in a 2022 forum hosted by University of 
California, Berkeley School of Law's Center for Law and Business, the agencies' strategy as imposing 
"gratuitous taxes on M&A."[28] 
 
However it is characterized, the agencies' approach has the practical effect of increasing uncertainty, 
which makes it even more important to include antitrust considerations early in the process of deal 
evaluation. 
 
Those considerations include how the FTC or DOJ is likely to analyze the particular transaction, how the 
agencies will deal with a potential resurgence[29] of deal activity in 2024 and beyond, how the courts 
will view the new merger guidelines, and what effect the proposed HSR rule changes will have on 
merging parties and the investigation process. 
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